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Interpretation of conjunction and disjunction in legal discourse:
What can pragmatic theories contribute?

Interpretacja koniunkcji i dysjunkcji w dyskursie prawnym:
Jaki wktad moga wnies¢ teorie pragmatyczne?

Abstract: This paper investigates the interpretation of the conjunction and and the disjunction or
in legal texts, with a focus on international law and on ways in which pragmatic theories can assist
such legal interpretation. The aim of the research is to explore if three different linguistic, or more
precisely, pragmatic frameworks are applicable to interpretation in international law: Laurence Horn'’s
neo-Gricean framework and post-Gricean Relevance Theory, according to which and and or have
conceptual meaning, and Mira Ariel’s as well as Ariel and Caterina Mauri’s framework, according
to which these connectives have procedural meaning. Through a comparative analysis of these models,
the paper demonstrates how each theory accounts for the potential pragmatic enrichment of the con-
nectives, and that constraints on legal interpretation — the rules of interpretation - can be integrated
into the three theories as instantiations of Gricean masims. An analysis of two legal esamples shows

that all three theories make adequate predictions.
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Abstrakt: Niniejszy artykut podejmuje analize interpretacji spdjnika and (i) oraz alternatywy or (lub)
w tekstach prawnych oraz prawniczych, ze szczegélnym uwzglednieniem prawa miedzynarodowego
oraz sposobéw, w ktérych teorie pragmatyczne moga wspiera¢ taka interpretacje prawna. Celem
badania jest ustalenie, czy trzy odmienne podejscia jezykoznawcze - a $cislej rzecz ujmujac, prag-
matyczne — moga znalez¢ zastosowanie w interpretacji prawa miedzynarodowego: neogrice’owskie
ujecie Laurence’a Horna, postgrice’owska teorie relewancji, zgodnie z ktérymi and i or maja znaczenie
konceptualne, oraz koncepcje Miry Ariel, a takze wspdlna teorie Ariel oraz Cateriny Mauri, w ktorej
spojniki te maja charakter proceduralny. Poprzez analize poréwnawcza tych modeli artykut ukazuje,
w jaki sposob kazda z teorii wyjasnia mozliwos$¢ pragmatycznego wzbogacenia znaczenia tych wyra-
zen, a takze wskazuje, ze ograniczenia interpretacji prawniczej - tzw. reguty wyktadni - moga zostac
wtaczone do omawianych teorii pragmatycznych jako przejawy maksym Grice’a. Analiza dwoch
przyktadéw orzeczniczych dowodzi, ze wszystkie trzy podejscia formutuja trafne i spojne predykcje

interpretacyjne.

Stowa klucze: pragmatyka leksykalna, koniunkcja, dysjunkcja, interpretacja prawna
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Introduction

In this contribution, | investigate the interpretation of the conjunction and and the
disjunction or in legal texsts, with a focus on international law (IL) and, particularly, how
pragmatic theories can assist such legal interpretation. The broader research question is:
Despite being a field of specialized communication, are general pragmatic theories of mean-
ing applicable to it? Law has its own technical vocabulary, coupled with institutional par-
ticularities and rules — such as the rules of interpretation (hereinafter: ROIl), which guide
and constrain the interpretive process normatively. However, legal language ultimately
follows basic linguistic/pragmatic rules of communication (Carston, 2013), which can be
integrated into general theories of linguistic communication/comprehension as “instantia-
tions of Gricean maxims” (Carston, 2013, p. 17).

Different fields use specific methods/ROI (Feteris, 2017, p. 14). Here, as | wish to center
on IL, I analyze the so-called linguistic rules delineated in the Vienna Convention on the
Law of Treaties (VCLT, 1969), which lend themselves to exemplary linguistic analysis (Aher,
2013, p. 23) and are applied by an overwhelming majority of international courts and are
deemed to apply to all sources of IL (Ammann, 2020, pp. 192-193). The VCLT only implic-
itly references canons of interpretation, as they are referred to in other fields of law, in its
Article 31 (“any relevant rules of international law applicable”) and Article 32 (“supple-
mentary means of interpretation”). While canons may subsidiarily assist the interpretation
based on the provisions of the VCLT, they cannot be applied to reverse or undermine such
interpretation (Dorr, 2012, p. 242). My analysis will not focus on canons (for esamples/
analyses, see, e.g., Carston, 2013; Smolka, 2022). Research on law and language generally
neglects IL (see, however, Aher, 2013), in favor of national law (NL) (see, e.g., Carston,
2013; Horn, 1995; Skoczen, 2019), where there is typically a hierarchy of equivalent rules
to those in the VCLT that is inexristent in IL.

In this study, I esamine legal texts from the perspective of lexical pragmatics, which
is concerned with pragmatic phenomena related to the semantic underspecification of lesi-
cal items. The notion of underspecification refers to the idea that the meaning of lexical
items in a given utterance cannot simply be decoded but has to be contestually inferred.
I am interested in the interpretation - the contextual or pragmatic enrichment - of the un-
derspecified semantics of lesical items by legal interpreters, such as judges in case decisions.

Legal interpreters are cognizant of the importance of the lexical semantics and pragmat-
ics of content words, as illustrated by famous hypothetical esamples such as no vehicles
in the park, where the legal meaning of the lexical item “vehicle” must be interpreted
(Hart, 1958). However, there seems to be less awareness of the semantic and pragmatic
meaning of function words, such as conjunctions and disjunctions.! Nonetheless, judges
frequently have to decide on the legal meaning of and and or — mirroring the fact that

' The greater focus on content words may be due to the minimal semantics of function words

such as and and or.
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these connectives represent a much-discussed case in pragmatics literature (Carston, 2013,
p. 11). On the premise that these connectives are likely highly relevant in law,? | take three
pragmatic theories of ordinary linguistic interpretation and ask whether they provide tools
to help determine the legal meaning of and and or.

Simultaneously, | explore how the interpretation of these connectives is impacted by
IL's ROI, which constrain the interpretation of legal texts to guarantee their institutional
interpretation. Robyn Carston (2013) hypothesizes that a semantically minimal meaning
of and will “unlikely [...] be accepted as a sound line of reasoning in most contexts, includ-
ing in a court of law” (p. 11). Research on law and language suggests that the ROl may
be used to convey a pragmatically-enriched or adjusted and-reading, such as a relation
of contrast, temporal sequence, or causation. | thus hypothesize that the ROl may allow
disjunction to convey a pragmatically-enriched exclusive meaning (cf. Smolka & Pirker, 2018).

To test this hypothesis, | will compare two prominent pragmatic theories vis-a-vis their
approach to the drawing of pragmatic inferences: Relevance Theory (RT) and Laurence
Horn’s neo-Gricean framework. Both theories have been applied to legal interpretation
(Carston, 2013; Horn, 1995), and both consider these connectives to have conceptual mean-
ing, that is, they semantically encode a concept. |1 have chosen these theories based on
suggestions that Horn’s framework better suits interpretation in NL (e.g., Skoczen, 2019),
while RT better suits IL (Smolka, 2022).

At Mira Ariel’s suggestion, 1 will contrast these two theories with her theory vis-a-vis
and, and Ariel and Caterina Mauri’s theory vis-a-vis or. The latter theories, which I treat
as a conjoined theory, are closely related to RT but consider these connectives to have
procedural meaning, that is, they encode a processing instruction. Ariel (e.g., 2008) has
also applied her theory to legal interpretation.

First, I will introduce the semantics and pragmatics of and and or from the three afore-
mentioned theoretical perspectives. Second, | will describe how the ROl can be viewed as
instantiations of Gricean masims and how they fit into the respective models. Third, on
this basis, | will analyze two IL esamples to test my claim that the legal meaning of and
and or can be a pragmatically-enriched one, and to determine which of the three theories
makes more adequate predictions regarding the connectives’ legal meaning. In my chosen
esamples, and and or conjoin and, respectively, disjoin parts of sentences, such as nouns.

The Semantics and Pragmatics of and and or

Before describing the semantics and pragmatics of the connectives® in the following
subsections, | will highlight important distinctions between the aforementioned three

2 For IL eramples, see Jennifer Smolka and Benedikt Pirker (2018). Mateusz Zeifert (2018) briefly
discusses U.S. and Polish law (pp. 39-40). As Zeifert (2018) mentions, additional questions arise in cross-
linguistic comparisons and in legal translation, as and can be translated to “i and oraz,” and or can be
translated to “lub and albo” (p. 40). These questions would, however, exceed the scope of this contribution.

* Within linguistics, there are ongoing “border wars” between semantics and pragmatics concerning
the division of labor between them in understanding the meaning of words and sentences (Bdorjesson,
2014). However, | will discuss only three selected approaches to and and or here.
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frameworks regarding the inferential nature of connectives and how | bridge these dis-
tinctions for comparative purposes.

The Selected Frameworks

Generally, semantics deals with aspects of meaning encoded in words (and sentences),
while pragmatics investigates the processes by which such encoded meaning is modified
in use (Wilson, 2003, pp. 273-274). Put briefly, theories inspired by Paul Grice (1989) are
based on his assumption that every act of communication is inferential because the ad-
dressee is required to infer the speaker’s intention from whatever — but, most importantly,
linguistic — evidence is available to him (Ariel, 2008, p. 4). These theories also draw on
Grice’s assumption of cooperative and rational communication and some version of his
conversational masims, which guide the inferential process (Zufferey et al., 2019, pp. 9-10):

Quantity:

1. Make your contribution as informative as is required [...].
2. Do not make your contribution more informative than is required.
Quality:

1. Do not say what you believe to be false.

2. Do not say that for which you lack adequate evidence.
Relation:

1. Be relevant.

Manner:

1. Avoid obscurity of expression.

2. Avoid ambiguity.

3. Be brief [...].

4. Be orderly.

(Grice, 1989, pp. 26-27)

In this contest, theories inspired by Grice view conjunction and disjunction as involu-
ing pragmatic enrichment of their semantic/encoded meaning via generalized conversational
(or scalar) implicature, such as in Horn’s neo-Gricean approach. The notion of implicature
is based on Grice’s distinction between sentence meaning (the semantic what is said) and
speaker meaning (the pragmatic what is meant or communicated meaning): A speaker can
say something while implicating other content (Zufferey et al., 2019, p. 8). In generalized
implicatures, “the use of a certain form of words in an utterance would normally (in the
absence of special circumstances) carry such-and-such an implicature or type of implicature”
(Grice, 1989, p. 37). Scalar implicatures can be distinguished from other conversational im-
plicatures in that their generation and interpretation are dependent on the identification
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of some salient relation that orders a concept that is referred-to in an utterance with other
concepts that are not mentioned (Hirschberg, 1991, p. 2). That is, scalar implicatures rely
on “what isn’'t (but could have been) said” (Horn, 2014, p. 15).

Horn (1996) assumes that implicatures are calculable in the sense that, per Grice, speaker
and hearer are observing Grice’s Cooperative Principle and its component masims (in Horn’s
partially-reduced form) (pp. 311-313). This, along with contextual information and back-
ground knowledge (Grice, 1989, p. 31), permits the exploitation of these masims to generate
inferences (Horn, 1984, p. 12).

Horn (2014) collapses Grice’s magrims into two mirror-image principles: Q and R, in def-
erence to Grice’s magims of Quantity and Relation (p. 27). Inferences may be generated
by either the Q Principle, a hearer-oriented guarantee of the sufficiency of informative
content (“Say as much as you can, modulo R,” subsuming Grice’s first Quantity submasim
and the first two Manner submasims), or the R Principle, a speaker-based law of least ef-
fort dictating minimization of form (“Say no more than you must, modulo Q,” subsuming
Grice’s second Quantity submaxsim, Relation, and the last two Manner masims) (Horn, 2004,
p. 13). The inferential process is thus guided by quantity - or informativeness — principles
(Horn, 1984, pp. 17-19).

Per the RT account, inferences are induced by the principle of relevance, which reduces
the Gricean masims to this single principle guiding verbal communication (Zufferey et al.,
2019, p. 46). Horn’s context-sensitive Q and R Principles, while they reflect certain recur-
rent patterns of pragmatic inference, could be seen as somewhat superficial manifestations
of the deeper or more general principle of relevance (Carston, 2013, p. 16).

According to the originators of RT, Deirdre Wilson and Dan Sperber (2004),* utterances
raise expectations of relevance not because of communicative masims or conventions but
because the search for relevance is a basic feature of human cognition that communicators
may exploit (p. 608). Humans have an automatic tendency to masimize relevance because
of how our cognitive systems have evolved (Cognitive Principle of Relevance) (Wilson &
Sperber, 2004, p. 610). We endeavor to achieve as many improvements to our representa-
tional content as possible — or positive cognitive effects — while minimizing the cost to our
energy resources — or cognitive effort — as far as we feasibly can (Carston, 2013, p. 27).

RT’s notion of relevance is a potential property of any input to any perceptual or cogni-
tive process. The type of cognitive effects of most interest here is that of contesxtual implica-
tions, which follow (inferentially) only from the new input in combination with a context
of exristing assumptions. New information is thus only relevant if it connects productively
with contestual information. RT’s notion of context is a set of (highly-activated or -acces-
sible) mentally-represented assumptions or propositions. These include both general world
knowledge and specialized knowledge, such as judges’ legal knowledge (cf. Carston, 2013,
pp. 27-31). Horn observes that (a special or marked) context can block implicatures, but he
goes no further than this (Hirschberg, 1991, p. 140). In RT, contextual information, such as
world knowledge, may override semantic information, mainly in the sense of a pragmatic
broadening or loosening of the semantic meaning (Ariel, 2008, p. 280), but this requires

* For their earlier account, see Sperber and Wilson (1995).
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extra effort. To justify such effort, the interpretation should convey even more cognitive
effects (Carston, 2002, pp. 233-234).

In RT, verbal utterances (and other acts of ostensive communication) come with a pre-
sumption of optimal relevance — an implicit guarantee that the utterance is the most rel-
evant the speaker could have produced, given her abilities and preferences, and that it is at
least relevant enough to be worth processing (Communicative Principle of Relevance). This
Communicative Principle, which follows from the Cognitive Principle of Relevance in con-
junction with the overtness/ostensiveness of the intention, establishes that the speaker
openly requires effort (attention, processing...) from her addressee, who is thus entitled
to expect a certain quality of information and no gratuitous expenditure of effort (Carston,
2013, p. 28).

This presumption of optimal relevance licenses RT’s comprehension procedure for con-
structing a hypothesis about the speaker’s meaning: “a. Follow a path of least effort in com-
puting cognitive effects: Test interpretive hypotheses (disambiguations, reference resolutions,
implicatures, etc.) in order of accessibility. b. Stop when your expectations of relevance are
satisfied (or abandoned)” (Wilson & Sperber, 2004, p. 613). The procedure contains a sub-
process of mutual parallel adjustment of explicit content and intended contextual implica-
tions. The first interpretation derived via the path of least effort, which is consistent with
the presumption of optimal relevance, is normally the “correct” or, at least, a very plausible
interpretation. Sometimes, however, this interpretation may not be the one intended, which
is why miscommunication may arise (Carston, 2013, pp. 28-30).

In RT, what Grice refers to as implicature is part of implicit communication - that is,
pragmatic enrichments that are not communicated explicitly in an utterance. Implicit mean-
ing is derived during the adjustment of explicitly and implicitly communicated meaning
up to the point where the interpretation satisfies the hearer’s expectation of relevance
(Zufferey et al., 2019, p. 59). Relevance theorists argue that, in many cases, the interpretation
of scalar words (such as and and or) is not enriched via implicature at the level of implicit
meaning but at the level of explicit meaning (Noveck & Sperber, 2012). RT calls pragmatic
enrichments at the explicit level explicatures (Zufferey et al., 2019, p. 60).

Explicatures are introduced as a parallel to implicatures because RT claims that the ex-
plicit content of utterances is substantially underdetermined by the linguistically-encoded
meaning. An esplicature is a pragmatic enrichment/development of the logical form of an
utterance - the form that can be accessed through decoding processes alone. Explicatures
are forms of enrichment that must be performed to identify the proposition asserted by the
speaker and which represent the truth-conditional content of the utterance (Zufferey et al.,
2019, pp. 57-59). RT’s level of explicitly-enriched meaning does, however, not correspond
with Grice’s framework: For Grice, the only types of enrichment occurring at the explicit
level are reference assignment and disambiguation (Zufferey et al., 2019, p. 65).

Ariel (2008) draws a slightly different boundary between, and within, grammar and
pragmatics: she defines grammar as a set of codes, and pragmatics as a set of non-log-
ical inferences derived on the basis of these codes (p. #iii), yet, her theory aligns with
RT. Ariel (2008) calls those inferences contributing to the construction of the explicature
explicated inferences - inferences that are explicitly conveyed according to RT, despite be-
ing fully-fledged pragmatic inferences (p. 21). In Ariel’'s (2008) theory, added meanings
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associated with and may be explicated or implicated, just as in RT, or merely potentially
truth-compatible inferences (p. 89), the latter not falling under the speaker’s communica-
tive intention (p. 88). Ariel’s (2008) notion of “Privileged Interactional Interpretation”/“the
speaker’s main intended message” (p. 302) is a more flexible version of what is said: it can
(sometimes) be formed by, or include, an esplicature or implicature or both (p. 301); while
it often corresponds to the explicature, the intended message can be less enriched or the
bare semantic meaning (pp. 302-305).

Both Ariel’s approach and RT tend to look at communication from the hearer’s side of ut-
terance interpretation. Horn focuses on speaker meaning, considering it a category mistake
to attribute implicatures to hearers (2004, p. 3) because speakers implicate and hearers
infer (p. 6). In RT, the speaker’s meaning is always inferred, even when it involuves a literal
interpretation of linguistic expressions (Noveck & Sperber, 2012, p. 316). RT questions the
need for a separate concept of generalized conversational implicature, distinguishing, instead,
between particularized conversational implicatures — which are not routinely generated
under normal circumstances but depend on an active contribution from the contest (Ariel,
2008, p. 20) - and inferences constituting part of the explicature (p. 21). For the present
analysis, | will gloss over this debate and use the term inference to refer to all inferences,
including implicatures and explicatures.

Horn’s neo-Gricean approach offers principles derived from Gricean magims to account
for speaker meaning (Carston, 2005, p. 305). RT, by contrast, has formulated these principles
as cognitive interpretive principles (Carston, 2013, p. 13). Horn and RT agree that utter-
ance comprehension is “achieved by means of (defeasible) inferential processes, which are
constrained, but not determined, by the linguistic evidence” (Carston, 2013, p. 13). Howeuver,
Horn claims that, although defeasible, inferences regarding what an utterance means are
normally drawn in default contexts, in the absence of any indication to the contrary or
special circumstances (Carston, 2013, p. 14; Horn, 2009, pp. 22-23). In contrast, RT claims
that there are no defaults: the drawing of inferences is always context-sensitive, guided by
the principle of relevance. Ariel (2008) agrees that cognitive processes are involved in the
drawing of inferences (p. 3) and are guided by relevance considerations (pp. 89, 210).

These frameworks describe the same inferential processes from different, yet comple-
mentary, angles. For my analysis, it will therefore not matter whether cognitive processes
or conventions are involved in the drawing of inferences. I will compare only the afore-
mentioned interpretive principles and predictions the three theories make regarding the
pragmatic enrichment of and and or.

And

Traditionally, approaches following Grice view and as the natural language counterpart
of the operator & (Blakemore & Carston, 2005, p. 570) or A in logic: The semantic mean-
ing of and is viewed as identical to that of the logical operator. And thus has only mini-
mal semantics (Blakemore & Carston, 2005, p. 588). The phrases or sentences conjoined
by and form a single processing unit (Carston, 2002, p. 250) that is true if both of the
phrases or sentences conjoined by and are true (Blakemore, 1992, p. 78). Semantically, and
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encodes no more than the co-occurrence of the linked sentences or phrases, leaving room
for a large number of inferred/pragmatic enrichments as long as they are compatible with
and’s semantics — that is, when both conjoined phrases or sentences are true (Mauri & van
der Auwera, 2012, p. 383).

P & Q is thus logically equivalent to Q & P. However, the conjunction can be used
to convey a pragmatically modified, or enriched (i.e., more informative), meaning (Cheval-
lier et al., 2008, p. 1742). Take, for instance, relations of contrast, temporal sequence, or
causation (eramples adapted from Moeschler, 2016, p. 125):

(1) Mary is single and pregnant.
Pragmatically-inferred meaning of contrast: Mary is single but pregnant.

(2) Mary married Paul and got pregnant.
Pragmatically-inferred meaning of temporal sequence: Mary married Paul and
then got pregnant.

(3) Mary married Paul and obtained Polish citizenship.

Pragmatically-inferred meaning of causation: Mary married Paul and because
of that obtained Polish citizenship.

According to Horn (1996), these inferences can be calculated from these sentences when
uttered in a particular contest, given the view of conversation as a shared goal-oriented
enterprise between speaker and hearer (p. 310). The aforementioned inferences are induced
in the absence of a special or marked context (Horn, 1996, p. 310), such as, in (3), a con-
text in which both speaker and hearer know that Paul is not Polish. As with all pragmatic
reasoning, these inferences are defeasible and will not go through in all contexts (Carston,
2013, p. 14).

Pragmatic inferences relating to and, as in (1)-(3), are induced by the R Principle (Horn,
2004, p. 19). And and or are situated on a legical “Horn scale” (Horn, 1984, p. 19), <or, and>,
here with the weaker scalar value/element on the left and the stronger one on the right
(Horn, 2014, p. 16). The use of the stronger value and, which unilaterally entails the
weaker value (Horn, 2009, p. 17), may license the R-inference that the speaker meant more
than and, which renders the assertion more informative than its logical form (Horn, 1984,
pp. 14-15), thereby increasing both its informative content and rhetorical strength (Horn,
2009, p. 16). This inferential process does not depend so much on an inference from what
was not said but, rather, counts on the hearer’s knowledge of what need not be said (Horn,
2007, p. 166): the speaker makes her contribution relatively brief or uninformative, count-
ing on the hearer to recognize the operation of least effort and fill in the missing material
(p.- 164), thus esploiting the partially-reduced Gricean masims.

In Horn’s Division of Pragmatic Labor, the Q Principle of informative sufficiency yields
to the R Principle of least effort in a stereotypical/unmarked situation. The stronger expres-
sion on the scale tends to be the unmarked one and, therefore, to be R-associated with
a particular unmarked/stereotypical meaning, use, or situation (Horn, 2004, pp. 15-16). As



Interpretation of conjunction and disjunction in legal discourse...

Ariel (2008) puts it, if we assume and to be the unmarked mode of linking, we then tend
to read more into and-conjoined sentences (p. 74).

In RT, the pragmatic enrichment of the semantic meaning of and — which is induced by
the principle of relevance - is justified when it provides an interpretation that meets the
addressee’s expectations of relevance, that is, if the unit conjoined by and has cognitive
effects over the relevance of each conjunct taken individually (Blakemore, 2002, p. 106).
In (1), the contrastive meaning will only be inferred if both speaker and hearer have
an accessible mentally-represented assumption that one should only have children when
in a relationship or if such an assumption is relevant in the given communicative context.

Ariel (2012) follows RT’s cognitive approach to conjunction (p. 1693) and disagrees
with RT mainly regarding the characterization that and-conjoined elements always play
equivalent inferential roles in the derivation of the intended cognitive effect (p. 1703): Ariel
distinguishes between two distinct and-readings and (at least) two pragmatic strategies
(p. 1703), a relational and an independent one (p. 1693):

On the relational strategy, the inferred relation between the conjuncts is computed
first, and only then is relevance to the discourse sought for the two conjuncts
taken as a single processing unit. On the independent strategy, each conjunct
by itself makes a separate, but parallel contribution to the same discourse point.
(Ariel, 2012, p. 1692)

Under the relational strategy, it is the integrated proposition - including the coherence
relation between the two conjuncts - that is relevant. Such relations may involve temporal
ordering (2) or causality (3). The implicit relation between some conjuncts is a potentially-
foregrounded aspect of the message, and the conjuncts are often intimately connected
to each other. The ordering between the conjuncts is often irreversible (if we wish to pre-
serve acceptability and/or the original interpretation) (Ariel, 2012, p. 1694).

Under the independent strategy, the addressee processes each conjunct as independently
contributing a relevant message to the discourse topic. It is their parallel relevance to the
same discourse that justifies conjoining the two into one unit (Ariel, 2012, p. 1696), and
it is the parallelism requirement that distinguishes independent conjunctions from any pair
of independently-processed clauses (p. 1699). The relations between the conjuncts may not
be inferred or may merely be truth-compatible inferences (Ariel, 2012, p. 1692; example
from p. 1697):

(4) My Client entered Israel legally and he was born here and you know it is his
right to be here.

Pragmatically-inferred meaning: There is no basis for a legal case against the
client, the conclusion being supported by both conjuncts although there is no
(direct) connection between entering Israel legally and having been born in Israel.

While Ariel agrees that and is not semantically empty, she joins those researchers
who challenge its one-to-one correspondence with the logical operator (cf. Carston, 2002,
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pp. 255-257; Assimakopoulos, 2015, p. 64); because of and’s semantic weakness, one may
reinterpret its encoded conceptual meaning as procedural meaning, such as “look for a cog-
nitive effect by taking both conjuncts as premises” (p. 69). According to Ariel (2012), and has
additive semantics but only at a high level of generalization: the conjuncts function together
as premises, whether conjoined or not, in the derivation of cognitive effects (p. 1703). The
existence of two types of readings for and-conjunctions does not rule out a unified analy-
sis, because unified analyses can yield multiple readings, which, here, are associated with
two corresponding pragmatic procedures — relational and independent (Ariel, 2012, p. 1703).
A complementary description can be applied to or, as the next subsection will show.

Or

Or is traditionally taken to be the natural language counterpart of the operator v in logic.
The semantic meaning of or is deemed identical to that of the logical operator. Like and,
or thus has only minimal semantics. It is part of a syntactic construction in which two
phrases or sentences disjoined by or form a single processing unit (or utterance [Carston,
2002, p. 225]) that is true if one or both of the phrases or sentences disjoined by or is/are
true. Or thus encodes an inclusive reading: P v Q is logically equivalent to P or Q or both.
This minimal encoded meaning can be used to convey a pragmatically-modified (enriched
or more informative) meaning: P or Q but not both - that is, an exclusive reading (Chevallier
et al., 2008, p. 1742). The exclusive reading is compatible with or’s semantics in the sense
that at least one of the disjoined elements is true.

In Horn’s framework, <or, and> constitutes a Q-relevant scale (2004, p. 16): the use
of the weaker scalar value will, in default contests (p. 20), Q-implicate that the stronger
value is false or unknown (Hirschberg, 1991, p. 88). The speaker is expected to use the
stronger value if she is in a position to do so (Horn, 2014, p. 16). Consider (5) (example
from Ariel & Mauri, 2018, p. 962):

(5) Would you like apple pie or cheesecake?

The use of or thus typically conveys a pragmatically-enriched exclusive meaning apple pie
or cheesecake, but not both. The exclusive reading is more specific and, hence, information-
ally stronger but not rhetorically stronger than the utterance without the implicature, or
with an R-based implicature (Horn, 2009, p. 16). This connects to the fact that Q yields
to R in unmarked contexts - that is, when and is used.

According to RT, addressees adopt an enriched exclusive interpretation of or only when
they have contestual reasons to do so. Otherwise, a literal/inclusive interpretation will do.
The pragmatic enrichment of the semantic meaning of or is justified when it provides an
interpretation that meets the addressee’s expectations of relevance, in the sense that exclu-
sive or has cognitive effects over the relevance of inclusive or. In other words, the process-
ing benefit has to be worth the processing effort, as interpreting or exclusively involves

> | investigate only or — not and/or or other disjunctive constructions such as either... or.
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deeper processing than interpreting it inclusively (Chevallier et al., 2008, pp. 1743-1744). The
context thus determines whether sentences or phrases conjoined by or receive an inclusive
or exclusive reading.

To Ariel and Mauri (2019), or’s core semantic meaning is not “inclusivity” but “alter-
nativity”: an unresolved competition between multiple options over a single slot — that is,
a single context-specific role where the options are mutually exclusive (p. 40). Ariel and
Mauri (2019) offer six main readings in which or is silent about the truth of its disjuncts:
“It only specifies that the explicitly mentioned disjuncts are associated with alternatives
construed as mutually exclusive on some level” (p. 40), which is not limited to the propo-
sitional level (p. 58) but could be arguments at the discourse level (p. 41).

Different readings exist because speakers mobilize profiled alternatives for different
discourse goals: to raise alternative options for discussion even if they cannot commit
to even one of them (Raised Options); to refer to a higher-level category (HLC); to offer
a single predication over alternatives they wish to construe as independent of each other
(Conjunctive); to avoid zeroing-in on a single alternative, so they only narrow the options
to a tight set (Narrowed); to profile an unresolved choice, typically to elicit such a choice
(Choice); or because they wish to profile some alternatives as the only possible alterna-
tives (Exhaustive). Table 1 summarizes these six readings, the associated explicatures, and
the number of alternatives to which the speaker commits (Ariel & Mauri, 2018, p. 987).

Table 1
Or Readings and Alternatives Committed-to

Reading Meaning Alternatives Committed-to
Raised Options Possibly X, possibly Y 0
Higher-Level Category Higher-level Category Z,
comprising members such as X and Y 0
Conjunctive Both/any of X and Y 2
Narrowed One of X and Y 1
Choice Unresolved choice between X and Y 1
Exhaustive Only X and Y (other options ruled-out) 1/2

Example (5) corresponds to either a HLC (a sweet treat), for instance when (5) receives
a yes response, or to Choice, where one option is to be chosen (Ariel & Mauri, 2018, p. 962,
pp. 973-975). The intended reading is decided by relevance considerations (Ariel, 2008,
p. 89). For lack of space, |1 cannot provide more illustrations; I will only apply the read-
ings to my legal esamples. Some of Ariel and Mauri’s readings likely occur more typically
in law, but this remains to be empirically tested.

Analogously to and, Ariel and Mauri (2019) challenge or’s correspondence to the logical
operator and propose that or’s semantic core is not conceptual but procedural, instructing
the addressee to construe the listed options as alternatives to each other (p. 40). They pro-
pose that and and or inherit their features from “pure listing” (such as in “Coffee water tea!”
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when announced by a flight attendant) but that they are each further specialized: and
profiles additivity in addition; or profiles alternativity (at some level) in addition (Ariel &
Mauri, 2019, p. 50).

Next, | will describe how the ROI can be integrated into Horn’s, RT’s, and Ariel’s/Ariel
and Mauri’s accounts and delineate how this is relevant to the analysis of my examples.

Pragmatics and Legal (Rules of) Interpretation

First, 1 will briefly address possible objections to applying pragmatics to the study
of interpretation of (international) law, and then describe how the ROI can be integrated
into my selected linguistic/pragmatic accounts.

I will only address three common objections, starting with the fact that an interna-
tional legal communicator is not a single person but part of a group or chain of authors
whose intentions may differ. Furthermore, their intended meaning, which is prescriptive
or normative rather than descriptive, must carry over to distant times, places, and condi-
tions (Carston, 2013, p. 19).

To tackle this collective-intention issue, Carston (2013) proposes that “anti-intention-
alist” (p. 23) US Supreme Court Justice Scalia’s view - according to which we look not
for subjective legislative (or international treaty) content but for an objectified intent that
a reasonable person would gather from the legal text and the context of the overall legal
order — is compatible with that of any communication intentionalist: to recover the author(s)’
intention (p. 25). According to RT’s principle of relevance, the individual intentions within
the collective intention need not be identical but merely similar: “to have a representation
of a set of assumptions it is not necessary to have a representation of each assumption in the
set. Any individuating description may do” (Sperber & Wilson, 1995, p. 58, emphasis added).®

With this type of deferred communication, one may expect a higher degree of verbal
explicitness and fewer cases requiring pragmatic enrichment (Carston, 2013, p. 19); yet, given
the extensive role that pragmatics plays in verbal comprehension (see previous section),
it is doubtful that this is the case (p. 20). Besides, parties drafting a treaty may prefer
to be indirect, delegating interpretation (their own or others’) to a later stage (cf. Horn,
1995, p. 1152).

The second potential objection concerns the peculiarities of legal language. Howeuver,
lawyers use the same cognitive mechanisms governing the relation between thinking and
speaking as everyone else. Phenomena that are described by cognitive linguists/scientists
are present in how lawyers cognize the world, make categorization cuts, and use their
professional language (Wojtczak & Zeifert, 2024, p. 768). Legal knowledge, such as the ROI,
can thus be described as background knowledge or a set of highly-accessible assumptions
or propositions that are mentally represented (Carston, 2013, p. 29) in the mind of the
legal exnpert.

While legal interpretation is special because, instead of being mostly unconscious and
automatic (Carston, 2013, p. 30), it involves conscious, effortful scrutiny in high-stakes

® For an externalist view on collective intentions, see Skoczen (2019, pp. 148-157).
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contexts or explicit interpretive disputes (p. 32), in many cases, it arguably leans toward the
automatic due to the professional skills of legal experts facing limited time and resources
(cf. p. 27) or when general knowledge is used (p. 30).

Third, legal communication is sometimes seen as strategic and, therefore, not compat-
ible with linguistic theories of non-specialized language interpretation, which is deemed
cooperative. According to Horn (2009), it is plausible to take Gricean masims and Q and
R Principles to govern any goal-oriented rational activity (p. 29). Carston (2013) argues
that a thin notion of cooperative, purposive activity might cover all kinds of linguistic com-
munication, including legal language: the communicator wants to convey a certain meaning
to an audience and the audience wants to grasp that meaning (p. 17).

I will now describe how the myriad legal ROI can be viewed as instantiations of Gricean
masxims. To be brief, I will focus on the three main so-called linguistic rules, as enshrined
in the VCLT (1969): “A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light
of its object and purpose” (Article 31(1)). The three main elements here are: the (ordinary
meaning of the terms of the) text; its contesxt; and the object and purpose of the treaty
in question. They form a “general rule,” taking a holistic approach that establishes no hi-
erarchical or chronological order (Dorr, 2012, p. 541), unlike NL, where ordinary meaning’s
equivalent often takes precedence over the other rules (cf. Smolka, 2022). This holistic ap-
proach does not, however, preclude that, depending on the situation, one or two of the
three rules play a more central role.

The textual element of ordinary meaning does not imply that there is a single ordinary
meaning (Gardiner, 2010, p. 480); interpreting agents often use dictionaries or specialist
books to locate a definition (p. 164). It is, however, unclear whether, in legal interpreta-
tion, the ordinary meaning of a word/phrase is to be equated with the encoded meaning
or with the usual, most familiar interpretation (Carston, 2013, p. 19). Ariel (2008) notes
that court decisions do not necessarily seem bound by a minimalist what is said (p. 276).
Analysis of legal discourse (drafting and interpretation) reveals no consensus on the matter
(Aher, 2013, pp. 18-19).7

The contextual element is defined in Article 31(2). Put very briefly, the interpreting
agent must consider the treaty as a whole, including the preamble, protocols, its systematic
structure (Dorr, 2012, pp. 534, 535), and, according to Article 31(3), any relevant applicable
rules of IL. To establish the object and purpose of a treaty, the interpreting agent must
assess its aims - for instance, by looking at the title, the preamble, or special clauses on
its objectives (Dorr, 2012, p. 546) - and attempt to promote these throughout their inter-
pretation of the treaty’s terms (Gardiner, 2010, p. 190).

Geoffrey Miller (1990) showed that Grice’s masims “appear remarkably similar in form
to many of the leading masxims of statutory interpretation” (p. 1182) and that there is suf-
ficient continuity to suggest that the masims reflect some relatively universal principles for
interpreting statutes (p. 1182); like Gricean maxims, legal masims will often not yield one
single unambiguous result, since competing inferences are involved (p. 1202; for a detailed
discussion, see Smolka, 2022). Sean Murphy (2019) showed that this tendency similarly

7 For an IL esample, see the semantic analysis in Judge Tomka’s separate opinion (2019, pp. 620-621).
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applies to rules of IL (pp. 15-17); for instance, ordinary meaning and object and purpose
constitute competing/opposing rules. Consider the aforementioned no vehicles in the park:
according to the ordinary meaning of vehicle, even ambulances are prohibited; according
to object and purpose, ambulances may be allowed (cf. Horn, 1995).

Ordinary meaning corresponds to the first Quantity submasim, as well as to the first
two Manner submasims (Miller, 1990, pp. 1226-1227); purpose corresponds to the Rela-
tion masim - that is, do not say anything irrelevant (p. 1227) to the purpose of the treaty.
I would argue that contest similarly corresponds to this masim - that is, do use all relevant
treaty contest (cf. Skoczen, 2019, p. 114). There is thus a twofold tension: the ROI conflict,
like Gricean masxims; and there is no one-to-one correspondence when one masim cor-
responds to several ROI.

One rule of interpretation may also correspond to conflicting maxims: Ordinary mean-
ing (and probably any rule) corresponds to Horn’s Q and R Principles, which explains
why the application of one rule may lead to esactly contradictory results regarding the
ordinary meaning of a given term (Carston, 2013, pp. 21-23; Horn, 1995). Reconsider no
vehicles in the park: “vehicle” may not only trigger a Q-implicature covering any vehicle,
but also an R-implicature evoking the normal/default/stereotypical “motor car” (cf. Carston,
2013, p. 16). This tension is further reflected in the fact that, on the one hand, ignoring
a scalar inference is possible only when warranted by an interpretive rule (Skoczen, 2019,
p. 77), and, on the other, rules can be overridden by some aspect of salient extra-linguistic
context or background (Carston, 2013, p. 26). In sum, the ROI and the corresponding max-
ims/principles can be integrated into Horn’s, RT’s, and Ariel’s/Ariel and Mauri’s accounts
as additional interpretive principles or manifest assumptions.

Applying Pragmatic Frameworks to IL Examples

I will now analyze two examples taken from legal norms contained in international
treaties, based on how legal agents have interpreted them.?

Example 1: And

Article 294(2) of the Treaty on the Functioning of the European Union (TFEU, 2016)
reads (emphasis added):

The Commission shall submit a proposal to the European Parliament and the
Council.

8 1 use EU law examples. While international legal orders - like the EU legal order or the United
Nations legal order - are inherently different, they all rely on the same categories as the linguistic
ROI in the VCLT (1969) while ascribing slightly different weights to the respective rules (see discus-
sion in Smolka, 2022), which is not of concern for my present analysis.
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Horn’s prediction: since the present legal context seems to be a normal/default/stereo-
typical one, and licenses the R-inference that the communicator meant more than and - for
instance, a temporal or causal reading.

RT’s prediction: the positive cognitive effects of knowing the relation between the
conjuncts in this legal context are worth the extra effort of pragmatically enriching and
to a more informative meaning.

Ariel’s prediction: the relational strategy will be used because the coherence relation
between the two conjuncts is relevant here.

In my analysis, all three accounts make the right prediction in accordance with the
ordinary meaning rule, corresponding here to Grice’s second Quantity submaxim, Relation,
and the last two Manner maxims. The latter Manner maxim, be orderly, makes us look at
the conjuncts’ ordering/relation. The rule of contextual interpretation - in Gricean terms:
be relevant or do use all relevant treaty contest — provides the relevant type of pragmatic
enrichment: a temporal one. There is a legal principle of treating the two institutions equally
that can be brought in to decide the matter. Based on this principle, the proposal has to be
submitted to both institutions simultaneously, which corresponds to the predominant view
in legal doctrine (von Achenbach, 2014, p. 170).

Example 2: Or

Article 260(2) of the TFEU (2016) reads (emphasis added):

If the Court finds that the Member State concerned has not complied with its
judgment it may impose a lump sum or penalty payment on it.

Horn’s prediction: the present legal context contains the negation not in the if-clause
preceding the main clause containing the disjunction. Scalar implicature to an exclusive
or-reading is blocked in environments where “scale reversal” applies, that is, in the context
of downward-entailing operators such as negation (Horn, 2004, p. 13), which, here, has
scope over the main clause. Or thus remains inclusive: lump sum or penalty payment or both.

RT’s prediction: the addressee/judge may consider whether an exclusive interpretation
“lump sum or penalty payment, but not both” better fulfills relevance expectations. Exclusive
or would require a justification: why not both? Inclusive or requires less cognitive effort
and produces more relevance, or cognitive effects, in terms of sanctioning options in this
legal context, there being no rule of contextual interpretation constraining the interpretive
process. Or thus remains inclusive.

Ariel and Mauri’s (2018) prediction: two readings are feasible, the most applicable
being a conjunctive reading — the communicator shows commitment to both/all alterna-
tives in some sense (p. 965); conditional antecedents are prime candidates for this reading
(p- 966); so are modals (here, may) (p. 968), where the communicator commits to the pos-
sibility of each of the alternatives to be realized, in the sense that possibly only one will
actually be realized, and the communicator is impartial as to which alternative is realized
(p- 970); and negation is also strongly associated with this reading (p. 989).
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A possible, though less pertinent, alternative reading is a narrowed one, which focuses
on scope-limiting to a tight set of similar alternatives: only a lump sum or penalty payment
is available, other sanctions being excluded (Ariel & Mauri, 2018, p. 973).

In my analysis, all accounts make the right prediction of an inclusive possibility read-
ing in accordance with the ordinary meaning rule, here corresponding to Grice’s second
Quantity submaxim, Relation, and the last two Manner masims. It is an interpretation
based centrally on object and purpose — in Gricean terms: be relevant — that supports this
reading: the imposition of sanctions is intended to place the Member State concerned un-
der economic pressure, which corresponds to the reading adopted by the European Court
of Justice (Radivojevi¢ & Raicevi¢, 2017, p. 180).

Conclusion

Among the numerous pragmatic theories, | have selected three prominent frameworks
in the neo-Gricean and post-Gricean traditions whose authors have applied their theories
to legal interpretation. | have illustrated that the ROI can be viewed as instantiations
of Gricean maxims and how they fit into the respective models. My analysis of two legal
egamples shows that (i) the legal meaning of and and or can be a pragmatically-enriched
one and (ii) all three theories make adequate predictions in accordance with the ROI.

While previous studies have offered binary theoretical comparisons of neo- versus post-
Gricean theories and their applicability to legal interpretation (Skoczen, 2019; Smolka, 2022),
the novelty of the present approach lies in combining such a comparison with an application
of three theories to practical esamples, with a focus on connectives in IL, and in demon-
strating their equal applicability, contrary to previous studies.

It remains to be empirically tested in larger samples or experiments whether one theory
makes more adequate predictions than the others and is, thus, potentially more helpful
to legal interpreters determining the legal meaning of lexical items.
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