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The COVID-specific Measures in the Netherlands – 
Do They Fit into the General Picture?

Summary
This article discusses the nature of theDutchCOVID reliefmeasures for employers
concerningwagecosts.Thequestionisraisedwhetherthead-hocdecreesfitintothe
generalpictureofDutchlabourlawandrespectsthetwokeyprinciples(1)safeguard-
ingemployees’incomeand(2)requestingemployeeflexibilitywithregardtothework
incasetheexactjobdoesnotexistanymoreorisunderseriousthreat.Thecontribu-
tionfindsthattheemergencylegislationdoesrespectthesetwomainprinciples,while
judgesrefusesubstantialmodificationsofwagesand/orworkinghoursonthebasisof
reasonableness,alsoupholdingthekeyprinciplesofemployeeprotection.
Keywords:COVID,wagecosts,reliefmeasures,modificationofcontract

1. Introduction
COVID-19 confronts us with a situation that First World countries
havenotencounteredsince theSpanishFlupandemic100yearsago.
There is aworldwidehealth crisiswhich leads tomandatory closure
of businesses, affecting awhole range of sectors.What does this do
to paid employment which is already under pressure from various
directions?1Thisarticlediscusses thechanges that theDutchgovern-
mentintroducedintherulesgoverningfinancialaidtoemployeesand
employers due to the COVID pandemic,where safeguarding (some)
incomeforemployees isascrucialas thesurvivalofbusinesses.2 The 

1 Thinkofchallengesconnectedtotheatomisationofwork,thegigeconomy,de-
cliningtradeunionmembership,artificialintelligenceandthelike.

2 Eventhoughthismaybeconsidereddirectaidforenterprises,thisiscompatible
withEUlawundertheFrameworkforStateAidmeasurestosupporttheeconomyin
thecurrentCOVID-19outbreak(PbEU2020C112I).
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corequestionwillbe towhat extent theCOVID-specificmeasuresfit
into themore general framework of Dutch labour law. This will be
measuredalongtwoaxes:(1)protectionofwages/income,and(2)em-
ployeeflexibility concerning job content,which are two cornerstones
ofDutchemploymentlaw.Theincomepositionwillbeguaranteedas
muchaspossible,ifnecessarybyadaptingthecontentoftheemploy-
mentcontracttotheextentthattheemployeehastoacceptasuitable
newposition.3 
In order to be able to assess the extent to which the emergency

measures fit into Dutch labour law in general, the article starts with
the general rules concerning payment of wages. This summary will
offergeneralinsightsintohowtheproblemofanemployeewhoisnot
working but still wants pay is dealt with in general. The article will
thenbrieflydiscussthepre-Covidregulations,inordertohighlightwhy
these rulesneeded tobe replaced.The thirdsectionwilldealwith the
new,COVID-specificmeasuresindetail.Attentionwillbepaidtotheir
nearconstantfine-tuning,particularlywhenitcomestoincomeprotec-
tionandemployeeflexibility. In the fourth section, analternativeway
toreducecostswillbediscussed.This is theunilateralmodificationof
theemploymentcontractbasedonthedoctrineofreasonableness.Adis-
cussionof this – seeminglydistant – topic isnecessary, as this isusu-
ally themainwayof adapting the contentof an employment contract
to a change in circumstances.Thearguments acceptedand rejected in
courtaswellasthe judges’reasoningswillbecrucial forassessingthe
leeway employers havewhen asking forwages to be reduced,which
will also influence the extent towhich the temporary decreeswill be
usedorleftaside.Finally,sectionfivewillcontainconcludingremarks
ontherighttoreceivepayduringapandemic.
The contribution is not intended to be a comparative piece. The

discussion focusses onDutch law and regulations regarding regular
employmentandwill thereforenot touchupon thespecificmeasures

3 See, forexample,art.7:669 (1)BW(BurgerlijkWetboek,DutchCivilCode.The
firstnumberreferstothebooktheprovisioncanbefoundin,thesecondisthenumber
oftheprovisioninthatbook),whichallowsforadismissalonlyincasetheemployee
cannotbeofferedasuitablenewposition.
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forflexiblework (TOFA4), forself-employed (TOZA5)andcompensa-
tionforhard-hitsectors(TOGS6).7

2. A right to wages in case of no work?
Thegeneralruleonwagesincasetheemployeedoesnot(fully)carry
outhistasksislaiddowninart.7:628BW.Thisprovisionhasrecently
beenupdatedtoitscurrentformandnowprovidesthattheemployer
isliabletopaywages,eveniftheemployeedoesnotfullycarryouthis
tasks,unlessthereasonwhytheemployeecouldnotdotheworkmust
inallreasonablenessbedeemedtocomewithintheemployee’ssphere
of risk.8Theemployer isobliged toofferproof for this.Case lawhas
spelt out the respective spheresof risk inmoredetail.Afirst rule of
thumb is that foreseeable risks are for the personwho can influence
thembest, e.g. by taking out an insurance orwhoprofits.9 This also
means that an employer shouldmake reasonableprovision for times
in which business is slack. Generally speaking, problems regarding
lack ofmaterials, insufficient contracts or clients and the like are for
the employer to bear. The same goes for a temporary shutdown of
the enterpriseby theauthoritiesdue to insufficienthealthand safety
measures.10 Interestingly, theemployer’sdecision to takedisciplinary
actions like suspension of the employee are also considered to come
within the employer’s sphere of risk, so that in principle,wages are
due.11Ontheotherhand,theemployeehastobeartherisk,e.g.incase

 4 TijdelijkeOverbruggingsmaatregelFlexibeleArbeid (temporary redressdecree
concerningflexiblework).

 5 TijdelijkeOverbruggingsmaatregelZelfstandigeArbeid(temporaryredressde-
creeconcerningself-employedpersons).

 6 TijdelijkeOverbruggingsmaatregelGetroffenSectoren(temporaryredressdecree
concerningsectorsthathavebeenparticularlyseverelyhitbythecrisis).

 7 Forabriefoverviewofthesemeasuresseee.g.H.Bennaars,B.P.terHaar,https://
illej.unibo.it/article/view/10779/11130.

 8 Pleasenotethatthereisaseparateprovision,art.7:629BW,whichdealswith
paymentofwagesincaseofsickness,whichisthemostregularlyoccurringemployee
risk.

 9 InDutch:beïnvloedings-enprofijtbeginsel,A.R.Houweling,e.a,Arbeidsrechte-
lijkeThemataI,BoomjuridischeuitgeversDenHaag,2020,p.292.

10 A.R. Houweling e.a. Arbeidsrechtelijke Themata I, Boom juridische uitgevers
DenHaag,2020,p.297.

11 HR21maart2003,JAR2003/91(VanderGulik/Vissers).

https://illej.unibo.it/article/view/10779/11130
https://illej.unibo.it/article/view/10779/11130
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heislateduetoabrokencar,orifhehaslosthisdriver’slicencewhile
thisisnecessarytoperformthework.12 
However, in case of exceptional circumstances, the general rules

donotapplyanymore,becauseneitheremployernoremployeecould
have foreseen these circumstances and/or taken precautionary mea-
sures.Thisisoneofthemainissuesthatisdiscussedincaselawand
literature.TheOost-Brabantcountycourt,forexample,brazenlydecid-
edthatCOVID-relatedrisksarefortheemployertobear,becausethe
risksdonotfallwithinthesphereofriskoftheemployee.13However,
COVIDisaworldwidehealthcrisiswhichemployerscannotsolveby
themselves. Therefore, this assumption may at least debatable. Van
Slooten argues that in the light of recent crises, this decision is not
as straightforward as itmay seem to theOost-Brabant county court,
because in 2009, social partners agreed that the consequences of the
worldwide credit crisis were for employees to bear.14 Therefore, the
mereargumentthatariskisfortheemployertobearbecauseitisnot
withintheemployee’ssphereofriskmaynotbevalidintheseexcep-
tionalcircumstanceswherethegovernmentreactstoahealthcrisisby
orderingthecompulsoryclosureofbusinesses.

3. Pre-COVID regulations on relief 
in exceptional circumstances

Until17March2020,ifasectororanenterprisesufferedgravedifficul-
tiesforreasonsbeyondtheemployer’scontrol,anemployercouldask
permissiontoapplytheso-calledshort-timesystem.15Thispermission
wasneededbecauseofabreachoftwogeneralprinciplesofDutchla-
bourlaw,theprincipleofindivisibilityofcontractandtheprohibition
to unilaterally reduceworking hours if this goes hand in handwith
reductionsofwages.16 
Theemployercouldaskforthisregimetoapplyifthesituationcould

notbedescribedasanormalbusinessriskandtherewasareductionof

12 ECLI:NL:GHSHE:2016:1766.
13 ECLI:NL:RBOBR:2020:2838.
14 J.M.vanSlooten,DeNOW1.0:eenloonkostensubsidiemetenkelestrategische

aspecten,OR2020/64.
15 RegelingWerktijdverkorting(WTV).
16 Art.8BBA.
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availableworkof at least 20% for a substantial amountof time.17 The 
permission then allowed for a partial suspension of the employment
contract.Theemployeewouldgetunemploymentbenefits18forthepart
thatwassuspended,whiletheemployerwouldtopthisuptothenor-
malincomeandalsopaywagesfortheotherpartofthecontract.Forex-
ampleanemployerwhogotpermissiontoreduceworkingtimeby60%
hadtopaywagesfortwooutofthefiveworkingdays.Theemployee
gotunemploymentbenefitsfortheotherthreedays,whichtheemployer
toppeduptothenormalincome.Theemployerwouldthusberelievedof 
asubstantialamountofthewagecosts,offeringabetterchanceforsur-
vivalofthebusiness,whiletheemployeewouldusuallygetanincome
equaltothewages.19However,thissystemwasnotwithoutflaws.One
major problemwas that therewas no clear rule onhow todealwith
employeeswhohadnotyetqualifiedforunemploymentbenefits.20 The 
authorisationfortheemployerseemedtoindicatethatthesituationwas
beyondhiscontrol,andthat thereforeart.7:628BWwouldnotapply,
but itwas less than clearwhether this actually shouldmean that the
risk was for the employee to bear. After all, the employee has even
fewer possibilities to influence the situation.Anothermain issuewas
thatemployeeswere“eatinginto”theirunemploymentbenefitswhich
in the Netherlands are limited in time. Therefore, if employees were
made redundant after a (prolonged) period of short time work, this
couldmean that theywouldno longer be eligible for unemployment
benefitsandwouldhave to fallbackonsocialassistancebenefits.The
pre-COVIDemergencyreliefrulesthereforedidachieveacertainpro-
tectionforemployeeincome,butintheend,itwastheemployeeswho
footedthebillbyeating into theirunemploymentbenefits.Employers
had to bear certain costs by themselves, but certainly thewage costs
werelowered.However,asawholethesystemwassuitableforsmaller

17 ForafulloverviewseeW.A.Zondag,Werktijdverkorting,GoudaQuint2001and
A.M.Helstone,VanWTVnaarNOW;vanwerktijdverkortingnaarloonkostensubsidie,
AR2020/22.

18 Art.47UnemploymentBenefitsact(WW):75%ofthe(maximalised)dailywages
forthefirsttwomonths,then70%.

19 Unlesssomeoneearnedmorethanthismaxed-outdailywage.
20 InDutchlaw,inordertobeabletoclaimunemploymentbenefits,theemploy-

ee inquestionmustshowthatduringthe last36weeksheworkedat least26weeks
(art.17(1)WW).
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or isolated issues, but did not offer sufficient flexibility to deal with 
anationwidecrisis.

4. Noodfonds Overbrugging Werkgelegenheid21

WhenCOVIDbecamean issue in theNetherlands, itquicklybecame
clearthatthiswouldbeamuchbiggercrisisthantheissuesthathad
triggeredtheWTVbefore.Afterall,anintelligentlockdown,compul-
soryclosureofnon-essentialbusinesses,travelrestrictionsandthelike
affect all sectors and employers can only do somuch to prevent the
spreadingofthedisease.22 

a)NOW-1
ThefirstNoodfonds,NOW-1,cameintoforceon17March2020.23 Its
aimwas to keep asmany people as possible in (their) employment.
Therefore, the regulation followed a two-pronged approach: on the
onehand,theemployer’sfinancialburdenhadtobelightened,onthe
other hand, the employees’ income had to be protected. The system
workedasfollows:theemployerpays100%ofthewages,butiseligi-
bleforacompensationforthesecostsofupto90%,dependingonthe
reductionofrevenue,whichmustbe20%atleastforthebusinesstobe
eligible forcompensation.Thewagecostsarealso taken intoaccount
inthiscalculation.Thismeansthatanemployerwhohasdiscontinued
fixed-termcontractsorwhoproceeds to terminate contractsgets less
compensation.Thecalculationforthecompensationwasasfollows:
AxBx3x1,3x0,9
A=Percentageexpectedrevenueloss
B=wagesum
3=amountofmonthsforwhichthesubsidyiscalculated
1,3 is a factor that allows for employer costs likepensionpremiums,
insurance,etc.
0,9isthemaximumsubsidy,meaning10%isalwaysfortheemployer
tobear24 

21 EmergencyFundstoSafeguardEmployment,DutchabbreviationNOW.
22 B.H.terHaar,https://illej.unibo.it/article/view/10779/10688.
23 Stcrt2020/19874.
24 G.C.Boot,Arbeidsrechtelijkemaatregelen inCorona-tijd,WoltersKluwer,De-

venter,2020,p.10.

https://illej.unibo.it/article/view/10779/10688
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Thecompensationfortheemployeractuallywasanadvancepayment
of 80% of the estimated compensation, and the correct amount was
tobecalculatedat theendof theperiod forwhich thecompensation
has been requested. This means that the employer could become li-
abletopaybackpartofthecompensation.Theemployerwasobliged
to refrain from redundancieson economicgroundswhilegetting the
compensation. If the employer askedpermission for issuingdismiss-
alsoneconomicgroundsnonetheless,hewas“fined”.Thismeansthe
subsidieswereloweredbyanamountequalto150%ofthedismissed
employee‘s wages (until April) or by 1,5 times the employee wage
costs,multipliedwitha specific factor (from5April2020onwards).25 
Dismissals also influenced the calculation set out above, as thewage
sumwillbelower.
It soon became clear that NOW-1 contained some serious short-

comings. One rule which seriously limited employers’ preparedness
toactually request compensationwas theprohibitionondismissalof
employeesoneconomicgrounds.Employerswantedtokeeptheirflex-
ibility and therefore did not request compensation. This in turn led
to a greater risk of bankruptcy and irrevocable loss of employment,
somethingwhichNOW-1triedtoprevent.Anotherissuewasthefact
that onlydismissals on economicgroundswereprohibited,while an
agreement to terminate the contract for the same reason remained
perfectlypossible anddidnot trigger thefine.As thiskindof termi-
nation is themost common one in theNetherlands, this loophole in
thedecreewasserious.However, theemployerwouldhave incurred
financial consequencesas rescissionof contractswouldalsohave led
toalowerwagesumwhichinfluencedthecalculationofthecompen-
sation.Afinalpoint,whichwasalsoasensitive issuepolitically,was
thatbonussesordividendsforexecutivemanagerscouldbefinanced
through the compensationofferedby theGovernmentand thuspaid
for by taxpayers’money. In short, employees’wageswere relatively
safe, but for employers, the systemwas inflexible,which led to em-
ployersevadingit.

25 Seeart.5and7NOW-1respectively.
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b)NOW-2
As it became clear thatCOVIDwasnot a one-season issue, the gov-
ernment issueda seconddecreeon22 June2020, ingeniouslynamed
NOW-2.26 It addresses someof the shortcomingsofNOW-1,butalso
showsashiftinpolicypriorities.NOW-2focusseslessonkeepingpeo-
ple in their original jobs andmore on allowing businesses to adapt.
Themaximumsubsidyforemployersisstill90%incaseof100%loss
ofrevenue,but thefine incaseofdismissalsoneconomicgrounds is
discontinued.There is still afinancial consequence,however.Aswas
already thecaseunderNOW-1, if theemployerdismissesemployees
ordiscontinues temporaryemployment contracts, thewage sumwill
be lower,whichwill influence thecalculationof thecompensation to
be received. Furthermore, if the employer proceeds to carry through
a collective redundancy and has not succeeded in getting the Trade
Unions’ agreement for this plan, the compensation he gets will be
loweredby5%ofthetotalamountduetohim.Fromtheexplanatory
memorandum, itbecomesclear that thismeans thatallparties to the
contractneedtoagreeonthecollectiveredundancy.27Thejustification
forthesechangesisthatbusinessesneedtobeabletorestructureinor-
dertoavoidbankruptcy,nowthattheeconomicoutlookhaschanged.
Furthermore, theGovernmentwishes toencourageenterprises toap-
plyforthesubsidyandavoidbankruptcy,andprefersthattotheirnot
making use of themeasures because dismissalsmight still be neces-
sary.28 Consequently, dismissals are “decriminalised” as the govern-
mentacceptsthattheymightbenecessary.Thecalculationischanged
slightlywhencomparedtoNOW-1.Thisalsoaddressestheissuethat,
underNOW-1, dismissals led to smaller financial consequences than
areductionofthewagesum(e.g.byemployeesreachingpensionable
age,sickness,etc.),whiletheoppositewasintended.29Theformulawas
asfollows:

26 Stcrt2020/34308.
27 P.A.Hogewind-Wolters&S.F.H.Jellinghaus;HetCoronavirusenhetberoep

opdeNOW-2regeling,TAP2020/159.
28 KamerstukkenII,2019/20,35420nr.2,p.8.
29 P.A.Hogewind-Wolters&S.F.H.Jellinghaus;HetCoronavirusenhetberoep

opdeNOW-2regeling,TAP2020/159.
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AxBx4x1,4x0,930

Theotheraspectthatdemonstratesthepolicyshifttowardsaccepting
a rise in unemployment and survival ofmost businesses by creating
awell-trained,flexibleworkforce is the introductionof anobligation
for best efforts to train and retrain employees.31 This fits nicelywith
themore general rule inDutch dismissal law, that dismissal is only
acceptableiftheemployeecannotbeofferedasuitabledifferent job.32 
Employeesmay not always have a right to keep their exact job, but
the employment relation will be retained as much as possible. This
necessitates a certain flexibility in contract law, which is offered by
thegeneralclauseofart.7:611BW(seebelow,sec4).Inordertomake
this well-trained, flexible workforce happen on a substantial scale,
theDutchgovernmentmadeavailable€50Millionfor2020tosetup 
afundsfortrainingactivities,personaladviceandthelike.33Thiscame
ontopofalltrainingresponsibilitiesemployershaveanyway.Finally,
inorder todiscourage fraud,whichwasan issuewith theratherun-
bureaucraticNOW-1,businesseswhichreceivemorethan€100.000in
subsidiesmusthandinanaudit.Thesebusinessesarealsoforbidden
topaytheboardofdirectorsorpolicy-makingmanagementdividends
orbonussesover2020.Itisthereforenolongerpossibletofinancebo-
nussesanddividendsfromtaxpayers’money.

c)NOW-3
FromOctober2020onwards,NOW-2hasbeenfollowedbyNOW-3.34 
This most recent decree, which aims to regulate the situation until
July 2021, shows the continuationof thepolicy changes thatNOW-2
started.However,NOW-3alsobearswitness to the realisation that –
while theoverallsituation in theNetherlandsrelating togovernment
debtandunemploymentfiguresisstillprettyrosywhencomparedto
other countries– fundsarenotunlimitedandneed tobedistributed

30 G.C.Boot,Arbeidsrechtelijkemaatregelenincorona-tijd,WoltersKluwer2020,
p.17.

31 P.A.Hogewind-Wolters&S.F.H.Jellinghaus;HetCoronavirusenhetberoep
opdeNOW-2regeling,TAP2020/159.

32 Art.7:669lid1BWjo.Art.9Ontslagregeling.
33 Crisispakket NL leert door: https://www.rijksoverheid.nl/onderwerpen/corona 

virus-financiele-regelingen/overzicht-financiele-regelingen/now/now-nl-leert-door.
34 Stcrt2020/52209.

https://www.rijksoverheid.nl/onderwerpen/coronavirus-financiele-regelingen/overzicht-financiele-regelingen/now/now-nl-leert-door
https://www.rijksoverheid.nl/onderwerpen/coronavirus-financiele-regelingen/overzicht-financiele-regelingen/now/now-nl-leert-door
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morecarefully. In thefirstplace, to remaineligible for subsidiesand
compensation,abusinessmust showa lossof 20%of revenuesnow,
butfromJanuary2021onwards,thiswillneedtobeat least30%loss
of revenue.Also, the compensation offered to the employer is lower
andwill be lower still in 2021. Instead of amaximum of 90% com-
pensation in case of total loss of revenue, themaximumpercentages
are 80% (October–December), 70% (January–March 20201) and 60%
(April–June 2021). This shows the realisation that not all businesses
willbeable tosurviveandnotallcanbesaved.Fines incaseofeco-
nomic dismissal are not reintroduced and the fines surrounding col-
lectiveredundanciesfromNOW-2arealsoskipped.However,thegen-
eralrulesconcerningcollectiveredundanciesstillapply.35
Whiledismissals seemtobeacceptedaspartof currenteconomic

necessities, the ideason lifelong learningandretrainingare retained.
Theemployerisstillobligedtooffertraining,employeescangetper-
sonalised career advice and the like. The available funds have been
raisedto€67million.Rightnowthesituationthereforeisthatemploy-
erswhodealwithasubstantialdeclineinrevenuearestilleligiblefor
compensation,butnotasgenerouslyastheywereuptoOctober2020.
Ontheotherhand,dismissalsarepossibletoagreaterdegree.
Bywayofconclusion,wecanstatethattheCOVID-specificmeas-

ures fit into the general system of Dutch labour law. Safeguarding
employees’wageswithout jeopardisingemployment isapriority is-
sue.However, employees are also expected to showflexibility con-
cerning their exact job.Theyhavea right to retraining in case their
exactjobisthreatenedoflost.Thisrightgoeshandinhandwiththe
obligation to accept a changeof jobwhere thenewplace offered is
asuitableplacementandthealternativewouldhavebeenatermina-
tionofcontract.36 

35 They derive from the implementation of Directive 1998/59/EC, and therefore,
obviously,mustremaininplace.TheapplicableDutchlawistheWetMeldingCollec-
tiefOntslag(WMCO).

36 Technically,thereisthepossibilitytorefuse,asotherwisethiscouldbelabelled
forcedlabour.However,refusaltoacceptasuitablejoboffertriggerssevereconsequ-
encessuchaslossofunemploymentbenefits(art.24WW)andthereforerarelyoccurs.
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5. Unilateral modification of contracts instead 
of using NOW

Ashasbeenexplainedabove,thecurrentmeasurestokeeptheecono-
mygoingfocusonkeepingbusinessesafloatwhilealsoguaranteeing
a near normal income to employees.However, thesemeasures come
withstringsattached,evenif this is justshowinghowmanyemploy-
mentcontractsstillexistandwhatlossesofrevenueareencountered.
Therefore,afairnumberofemployerswhodidnotwanttoapplyfor
NOWorwhodidnotqualify for themeasures tryadifferentwayto
alleviatewagecosts.
This other way for employers to minimise wage costs is to

(unilaterally) modify wages and/or working hours. The unilateral
modification of contracts is fully accepted inDutch labour law and 
offersagreatamountofflexibility tokeep theemployment relation
intact,evenifthecontractassuchismodifiedtosuchanextentthat
itwouldotherwisequalifyassomethingcompletelynew.Dutchlaw
offers two possible legal bases for this modification, art. 7:613 BW
andart.7:611BWrespectively.Thefirstoneregulates theunilateral
modification clause and is only applicable if awrittenmodification
clauseexists. In thatcase, theemployermustshowoverridingbusi-
ness interests which must reasonably prevail over the employees’ 
interestinretainingtheunchangedemploymentcontract.Thesecond
one is a codification of reasonableness, in labour law described as
goodemployershipandgoodemployeeship.Case lawbytheDutch
SupremeCourtshowsthatagoodemployeemustreactinapositive
way to employer’s requests for reasonable adaptations of the con-
tractincaseofachangeincircumstances.37Therefore,threestepswill 
besubjectto judicialreview:(1)thechangeofcircumstances,(2)the
reasonablenessof theoffermadebytheemployer,and(3) theques-
tionwhethertheemployeecouldreasonablyhaverefusedthereason-
ableoffer.Themainquestion inall thesecaseswaswhetherawage
sacrifice(orareductionofworkinghours)canbedeemedareason-
able offer and if so, underwhich circumstances.Case law from the
credit crisis is pretty unanimous on this issue. While showing the
changeofcircumstancesthatnecessitatesareactionisrarelyanissue

37 HR 26 juni 1998, JAR 1998/199 (TaxiHofman),HR 11 juli 2008, JAR 2008/204
(Stoof/Mammoet).
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incaseofeconomicdifficulties,thereasonablenessoftheemployer’s
requestisusuallythestickypoint.Althoughthejudiciaryshowssym-
pathy towards the employers’ plight, generally speaking, a request
forwagesacrificesisnotareasonablerequestasthisconcernsapri-
maryemployment condition.38Thefinal stepwouldbeadiscussion
abouttheemployee’sdutytoreactinapositivewaytoareasonable
offer.However, once the offer is judgednot to be reasonable, there 
is no duty for the employee to act reasonably him- or herself. Flat 
refusalbytheemployeeispossibleandisupheldincourt.Recentcase
lawseemstobeinlinewiththislineofreasoning.39TheAmsterdam
county court decided that a unilateral reduction of wages by 50% 
iswaytoomuch,consideringthattheemployeehasnoothermeans
to make ends meet. Therefore, however much the employer needs 
a reduction in cost, a unilateral reduction of wages by half is 
not a legal option.40 TheCourt ofAppeals forArnhem-Leeuwarden
decidedsimilarlyinacasewhereanemployerrestructuredtheenter-
priseandemployeeswereplacedinsuitablealternativejobs.Thenew
jobs did not provide compensation for the loss of the flexible pay-
mentintheearlierjobs,becausecommissionswerenotpaidanymore.
Thisledtoawagereductionof13–23%,dependingontheemployee 
inquestion.TheCourtstatedthatinextremeeconomiccircumstanc-
es, awage sacrifice – concerning flexible parts of the payment, not
thebasic salary –maybe justified, but that in this case the circum-
stancescitedby theboardofdirectors fell shortof thiskindofeco-
nomic emergency.While the court does not rule out the possibility
of wage sacrifices in extreme cases, in this case the need to act is 
notacceptedtothedegreenecessarytodemandasignificantreduc-
tion of salary.41 The county court of Oost-Brabant also stated that
Covidandthetemporaryclosureofthebusinessisnoreasontojust

38 ECLI:NL:RBONE:2013:CA006 (Interwerk); ECLI:NL:RBAMS:2015:899 (V&D);
ECLI:NL:GHARL:2016:891(SNSreal).

39 Inordertoestablishthebasisincaselaw,theofficialwebsiteofpublishedcaselaw
(www.rechtspraak.nl)wassearchedusing the following terms:“Loonoffer” (50hits),
“Loonwijziging”(12hits,nonerelevant).ThereisonecasefromoneoftheCaribbean
partsoftheNetherlandswhichwillalsobekeptoutsidethediscussionasthelabourlaw
isnot100%identical.Themaintextdiscussesonlythosecaseswhichshowanexplicit
reasoning.

40 ECLI:NL:RBAMS:2020:2734,JAR2020/149.
41 ECLI:NL:GHARL:2020:3186(Renewi).

http://www.rechtspraak.nl
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accept the employer’s argument that he is no longer liable to pay
wages.42 
Sofar,therefore,caselawshowsacleartendencytowardsuphold-

ingtheemployee’srightstowagesanddoesnoteasilyacceptemploy-
ers’wishes to (unilaterally) lowerwages.When it comes to reducing
working time, art. 8 BBA is still the major obstacle. This provision
explicitly prohibits the reduction of working time if this leads to 
a reduction in wages as well. Furthermore, a unilateral employer’s
right to reduceworkinghours is deemed incompatiblewith the em-
ployee’srighttodemandachangeofworkinghours,asthiscouldun-
derminetheemployee’sright.43Therearepossibilitiesforexemptions
fromtheprohibition,butas theyhavetobegrantedbytheSecretary
ofStateforEmployment,theemployerdependsonthirdpartiestobe
abletodothis.
Taken together, thismeans that theemployer’s legalpossibilities

tounilaterallymodifywagesorworkinghoursinordertosavemon-
ey onwage costs are few. The employer needs to show a truly ex-
ceptionalcase,andeventhenprobablycannottouchthebasicsalary.
Althoughnoneofthecasesconsideredmadeanexplicitcommenton
theavailabilityofNOWmeasuresaspotential alternatives, itmight
be that the fact that a possible alternative existswhich strengthens
thelineofreasoningfoundinthecourts.Afterall,demandingwage
cuts andarguing that they are a reasonable offerwhile alsohaving
theoptiontoapplyforemergencyreliefmaysoundunreasonableto
ajudge’sear.

6. Concluding remarks
Theaboveshowsthat,generallyspeaking,Dutchlawaimsatsecuring
the employee’swage, as this is the essentialmeans formakinga liv-
ing.Thefirstandmostgeneralruleislaiddowninart.7:628BW.The
employermustpaytheemployee’swages,unlesshecanprovethatthe
reasonwhytheemployeecouldnotdotheworkliesintheemployee’s
sphereofrisk.TheCOVID-specificemergencyandreliefmeasuresaim
at reducing (wage) costs for employerswhile securingan income for

42 ECLI:NL:RBOBR:2020:2838,JAR2020/156,metnootJ.M.vanSlooten.
43 See formoredetail:N.Gundt,Wijzigingvandearbeidsovereenkomst,een in-

strumentvoorinterneflexibiliteit?Kluwer,Deventer2009,p.157.
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the employees. Therefore, they apply the general principle of wage
protectionandfitintoDutchnon-emergencylaw.
Thedecrees try tostrikeabalancebetweenemployers’needsand

employees’ needs. However, the (substantial) adaptations that those
measureshaveundergonereflectnewrealities.Neitheralldismissals
norallbankruptcieswillbepreventable.Inordertosoftentheimpact
foremployees,theyaregivenarighttotakeretraining,whichmeans
thatoncejoboffersbecomeavailableagain,theymightbeabletofind
anewjobquickly.Themeasuresthereforefitintothebiggerpictureof
creatingaworkforcethatisflexibleinthesensethatworkersareable
to adaptquickly tonew sets of requirements innew jobs.Therefore,
the measures that were introduced in March 2020 fit into the more
general systemofDutch labour law,more specifically, theobligation
to pay wages on the employer’s side and the obligation to look for
reasonable solutions like placement in other suitable jobs, if the cur-
rent job ceases to exist, on the employee’s side. This general idea of
acertainflexibilityof theemploymentcontractalsoexplains the idea
ofbeingabletochangetheemploymentcontractingoodfaithonthe
basis of reasonableness.As this is a veryopennorm, the application
to the factsby the judiciary is crucial for the stabilityof theemploy-
mentcontract.Ashasbeenshownintheparagraphdealingwithcase
law,sofarjudgeshavebeenunwillingtofindunilateralwagecutsof
upto50%reasonable.Thismeansthattheresponsetothecrisisisnot 
aweakeningof thepositionof theweakerof twoparties in the con-
tract,butratheracontinuedprotection.Consideringthat(particularly
when it comes tounilateralmodification) everythingdependson the
notionof“reasonableness”–anopennormliabletobeinterpretedby
asingle judge–theDutchsystemsofarshowssurprisingstaminain
itseffortstoprotecttheemployees’income.This,however,iscounter-
balanced by a demand for flexibility concerning the exact content of
thework to be done. Training efforts should prepare employees for
new jobswhich in turnmaybeoffered.Acceptationof theseoffers is
expectedandrefusalis–generallyspeaking–sanctionedbyalossof
rightstounemploymentbenefits.
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Les mesures spécifiques au Covid aux Pays-Bas – 
s’inscrivent-elles dans les Principes Généraux?

Résumé
L’article examine la nature desmesures d’aide aux Pays-Bas liées à la pandémie de
COVIDquivisentà réduire lescoûtssalariauxpour lesemployeurs.Laquestionest
de savoir si lesdécrets adhoc s’inscriventdans lesPrincipesGénérauxdudroit du
travail néerlandais et respectent deux principes clés : (1) la protection des revenus
des travailleurs ;2) laflexibilitéd’unemployéexigéedansunesituationoùunposte
spécifique cesse d’exister ou est sérieusementmenacé. Les recherchesmontrent que
les règlesd’exception respectent cesdeuxgrandsprincipes, tandisque les tribunaux
refusentde reconnaître leschangementssignificatifsdessalaireset /oudeshoraires
detravailsurlabaseduprémissedelarationalitéetsoutiennentlesprincipesclésde
laprotectiondestravailleurs.
Mots-clés :COVID,coûtssalariaux,mesuresd’aide,modificationsducontratdetravail
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Środki nadzwyczajne w obliczu pandemii COVID-19 
przyjęte w Holandii – czy wpisują się w ogólny obraz?

Streszczenie
W artykule omówiono charakter zastosowanychwHolandii środków pomocowych
związanychzpandemiąCOVID,którychcelembyłozłagodzeniekosztówwynagro-
dzeń ponoszonych przez pracodawców. Powstaje pytanie, czy dekrety ustanawiane
ad hocwpisująsięwogólnyobrazholenderskiegoprawapracyiczyrespektujądwie
kluczowezasady:(1)ochronędochodówpracowniczych;2)wymaganieelastyczności
pracownika w przypadku sytuacji, gdy konkretna posada przestaje istnieć lub sta-
je się poważnie zagrożona. Badania pokazują, że przepisy nadzwyczajne respektują
tedwiegłównezasady,podczasgdy sądyodmawiająuznania istotnychzmianpłac 
i/lubgodzinpracywoparciuoprzesłankęracjonalnościorazpodtrzymująkluczowe
zasadyochronypracownika.
Słowa kluczowe:COVID,kosztywynagrodzeń,środkipomocowe,zmianywumowie
ozatrudnienie


