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Summary

The aim of this paper is twofold: to highlight the potential and limitations of the
new right to request flexible working arrangements for caring purposes, as estab-
lishedinDirectiveno.2019/1158,andtoconsider,throughanoverviewoftheEUlaw,
whetherandtowhatextentthisrightcanbeinterpretedinamannerthattrulyfavours
theinterestsofworkerswithcare-relatedresponsibilitiesoverthoseofemployers.
Thepaperanalysessomeexamplesofapproachestakenregardingtheimplementation
of the right to request flexible working arrangements in two different jurisdictions,
such asGermanyand Italy, and compares the transposing choicesmade in the two
differentlegalcontexts.Theauthorargues,alsoinlightofthisinvestigation,thatthe
potentialofthedutytoprovideflexibleworkingarrangementscouldbe,toacertain
extent,enhancedthroughtheapplicationoftheprohibitionofindirectdiscrimination,
fromwhichasortofdutyofaccommodationcouldbeinferred.Thedutytoprovide
flexibleworking arrangements could constitute theprocedural tool to apply and en-
hancetheproportionalitytestandreasonableaccommodation.
Keywords:Workingtime,flexibleworkingarrangements,careneeds,Italy,Germany

1. Introduction
Thetopicofreconcilingfamilyandprofessionallife,commonlyre-

ferred to aswork-life balance,plays apivotal role among the emerg-
ing challenges of our contemporary society. This longstanding issue,
extensivelydebatedinsociologicalanalyses,canappearundervarious
dimensions.Onecrucialperspectiverevolvesaroundtheorganisation
ofworkinghours,whichsignificantlyinfluencesnotonlyprivateand
family life but also the overall well-being and mental health of em-
ployees.
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Sincemid-1980s, driven by profound changes in the organisation
ofwork,adebatehasbeengoingonregardinganewconceptualisation
ofworkingtime.Manyscholarsemphasisethatthenotionofworking
timecannolongerbeunderstoodashomogeneous,andtheboundary
betweenworkingandfreetimehasbecomeincreasinglyblurred1.
New working patterns are developed with the aim to provide

greater schedule flexibility for workers, both by reducing working
hoursandby (yearly)modulating theworking time,so tohelp them
balancetheirworkandnon-workcommitments.
Similar changes in working organisation are taking place today

due to the introductionofnewdigital technologies in theworkplace.
TherecentILOreportonworkingtime showstheeffectsonwork–life
balanceofavarietyofworking-timearrangementsthatcurrentlyexist
in the global economy. Shift work, part-time work with predictable
work schedules, flextime (flexible schedules), home-based telework
(working from home) are only a few prominent examples of these
working-time arrangements, whereby workers can be empowered
to organise their ownwork schedules for their personal responsibili-
tiesand/orleisure2,leadingtoimprovedwork–lifebalance.
Surveys also offer some evidence that the flexibilisation of work-

ingtimeshallnotbeaddressedsolelyinlinewithbusinessneeds,but

1 A.Supiot:Alla ricerca della concordanza dei tempi (le disavventure europee del ”tempo 
di lavoro”).“Lavoroediritto”1997,p.15.Foranoverviewonthechallengeslabourlaw
isfacingvis à vistodigitalisationwithregardalsotoworkingtimesee:M.Weiss:Chal-
lenges for Labour Law and Industrial Relationship.In:M.Weiss(ed.):A Legal Scholar Without 
Borders.Adapt2023,p.69:thedistinctionbetweenworkandprivatelife“moreandmore
mayfallapartduetodigitalisationofwork.De-localisedworkandworkwithoutclear
timelimitsmoreandmoreisintrudingintoprivatelife,therebyeliminatingtoabigger
andbiggerextentthedemarcationlinebetweenthetwospheresofhumanlife”.Onthe
differentnotionsofworkingtimesee,forinstance,R.deLucaTamajo:Il tempo di lavoro e 
(il rapporto individuale di lavoro).In:A.a.V.v.,Il tempo di lavoro. Atti delle giornate di studio di 
diritto del lavoro AIDLaSS.Giuffré1987,p.9;C.Cester:Lavoro e tempo libero nell’esperienza 
giuridica.“Quadernididirittodellavoroedellerelazioniindustriali”1995,vol.17,p.10;
F.Bano:“Tempo scelto” e diritto del lavoro: definizioni e problemi.In:B.Veneziani,V.Bavaro
(eds):Le dimensioni giuridiche dei tempi di lavoro.Cacucci2009,p.237ess.,p.244.

2 AccordingtoILOreport(Working Time and Work-Life Balance around the World.In-
ternationalofLabourOffice2022),perhaps,flextimeisthemostcommonformofflexi-
bleworking-timearrangement.Inparticular“Basicflextimearrangements(alsoknown
as«flexibleschedules»or«flexiblehours»)allowworkerstochoosewhentostartand
finishwork,basedontheirindividualneedsandpreferences(withinspecifiedlimits)
andinsomecaseseventhenumberofhoursthattheyworkinaparticularweek”.
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italsoservesotherinterests,andinparticular,theneedsandinterests
oftheindividualworker.Theincreasingdemandstoadaptandflexibi-
liseworkinghours,particularlythroughnon-standardschedules,can
empowerwomen (mothers) in the labourmarket by enhancing their
autonomy and control over their working conditions3. Yet, the chal-
lengetodayishowtoguaranteethatworking-timeflexibilitycanreally
helptocombinepaidwork,familyresponsibilitiesandleisuretime4.
Inthisregard,legalandculturaltraditions(gendercultures)could

represent serious obstacles. For example, in Italy, the workplace de-
mands andworld are still strongly separated from those of the fam-
ily,especiallyconcerningtheneedsofchildcareandrelationalaspects.
Consequently, themale-breadwinner/female-carermodelpersists,with
fathersoftenrelievedofresponsibilitiesforchildcare,andmothersbeing
underrepresentedintheItalianlabourmarket5.
Furthermore,whilepart-timeworkcanencouragewomen’slabour

force participation, thus allowing some of them to remain in the job
marketafterbecomingparentsorwhencaringforrelatives,itmaynot
alwaysserveasaneffectivetooltofacilitatework–lifebalanceforpar-
ents and caregivers in Italy.The issue in Italy,where thepercentage
ofwomen currentlyworking part-time remains high, is that, in real-
ity,employeeshavelimitedopportunitiestoautonomouslydetermine
reductionsinworkinghoursorthedistributionofworkingtime,even
though, theoretically, part-time work could be a voluntary choice
basedonindividualpreferences6.

3 P.Ichino:Le conseguenze dell’innovazione tecnologica sul diritto del lavoro.“Rivista
italianadidirittodellavoro”2017,vol.4,p.525(528);M.Tiraboschi:Il lavoro agile tra 
legge e contrattazione collettiva: la tortuosa via italiana verso la modernizzazione del diritto del 
lavoro.“WPCSDLE“MassimoD’Antona”.IT–335/2017”,p.39.

4 Seee.g.S.Fredman:Discrimination Law.OxfordUniversityPress2012,p.45:“Flexi-
bleworkingmayseemtheidealforumforcombiningfamilyresponsabilitiesandpaid
work.However, the reasonwhy employers tend to introduce flexibleworking is not
toachieve‘familyfriendly’outcomes,buttoreducelabourcostsbyadjustinglabourin-
putstomeetfluctuationsindemand”.SeealsoS.Fredman:Women at Work: the Broken 
Promise of Flexicurity.“IndustrialLawJournal”2004,p.299.M.Barbera,S.Borelli:Principio 
di uguaglianza e divieti di discriminazione. “WPCSDLE“MassimoD’Antona”.IT–451/2022”.

5 C.Saraceno:Ancora 50 anni per l’uguaglianza alle donne solo il 77% dei diritti.“La
stampa”2023,p.25;C.Saraceno:Childcare needs and childcare policies: A multidimensional 
issue.“CurrentSociology”2011,pp.78–96.

6 SeeF.Bano,“Tempo scelto”,supranote1,p.246. Anyway,asallresearchinthe
fieldshows,theactiveparticipationofwomenwithcaregivingresponsibilities inthe
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Similar concerns arise in relation to other forms of flexiblework-
ingarrangements,suchaswork-sharing,remotework,andagilework,
which have gained specific attention during and after the Covid-19
pandemic. The expansion of the so-called “third generation of tele-
work”hasbecomemoreevidentthaneverbefore,sparkinganongoing
debatethatalsofocusesonitsimplicationsasfortheconceptofwork-
ingtime7 andwork–lifebalance.
Itmayverywellbedoubtedwhether,andtowhatextent,telework

can contribute to achieving a better work–life balance. Agile work-
ersenjoyan increasedautonomytodeterminewhenandwhere they
carryouttheirduties8(“timesovereignty”)9and,hence,theybearthe

employmentmarketremainssignificantlylowercomparedtootherEUcountries.Ac-
cordingtothelatestInappplusreport,thebirthofachildhasledtothelossofemploy-
mentfor18%ofmothers.Inappplusreport,Lavoro e formazione: L’Italia di fronte alle sfide 
del futuro.November2022,p.128.

7 Theworker’sgreater“autonomy”todecidehowandwhenwork is tobeper-
formedmakesitnecessarytoaskwhethertraditionalworkingtimeregulationsarestill
suitable to facewith theworldofdigitalisedwork. For instance, theproblemarises
ofhowtheemployershouldprovideadequateinstrumentstorecordworkingtimeand
overtimework,especiallyinthecaseofagilework.Infact,accordingtoCJEUtheMem-
berStatesmustrequireemployerstosetupan“objective,reliableandaccessiblesystem”
enablingthedurationoftimeworkedeachdaybyeachworkertobemeasured.This
obligationaimsatensuringbetterprotectionofthesafetyandhealthofworkers.Forde-
tailssee:V.Leccese:La misurazione dell’orario di lavoro e le sue sfide.“Labour&LawIssues”
2022;V.Leccese:Lavoro agile e misurazione della durata dell’orario per finalità di tutela della 
salute, notaaCge14maggio2019–C-55/18,“Rivistagiuridicadellavoro”2020,p.42;
regardingtheobligationtorecordworkingtimeintheGermansystem:F.Bayreuther:
Arbeitszeiterfassung auf richterrechtlicher Basis.“NeueZeitschrift fürArbeitsrecht”2023,
pp. 6–7;D. Benkert:Pflicht zur Arbeitszeiterfassung – was bedeutet dies für Arbeitgeber? 
“NeueJuristischeWochenschrift-Spezial”2023,pp.50–51.

8 Intheeraofdigitalisationithasbecomeveryclearthatthedegreeofautonomy
inperformingworkmakes itmoreandmoreproblematic to identify the status (em-
ploymentorself-employment)ofthepersonsinvolvedinsuchawork.Ontheerosion
ofsubordinatecontractofemploymentandmainreformapproachesthathaveemerged
inrecentyearssee,forinstance,A.Perulli,T.Treu: “In tutte le sue forme ed applicazioni”. 
Per un nuovo Statuto del lavoro.Giappichelli2022;N.Contouris:Defining and Regulating 
Work Relations for the Future of Work.InternationalLabourOrganisation2019;T.Treu:In-
troduzione.In:A.Occhino(ed.): Il lavoro e i suoi luoghi.VitaePensiero2018,XIII;A.Zop-
poli:Prospettiva rimediale, fattispecie e sistema nel diritto del lavoro.EditorialeScientifica
2022,p.39;L.Zoppoli:I riders tra fattispecie e disciplina: dopo la sentenza della Cassazione n. 
1663/2020.“MassimariodellaGiurisprudenzadellavoro”, n.straordinario2020,p.265.

9 According toCollins English Dictionary “time sovereignty” is the “control by
anemployeeoftheuseofhisorhertime,involvingflexibilityofworking hours”.

https://www.collinsdictionary.com/dictionary/english/employee
https://www.collinsdictionary.com/dictionary/english/working
https://www.collinsdictionary.com/dictionary/english/hour
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responsibility of organising their own time as long as they produce
results.Thus,while timeflexibility can improveworkers’health and
well-being, facilitate a better work–life balance and promote gender
equality by encouragingwomen’sparticipation in the labourmarket,
itcanalsoleadtoablurringofpaidworkandleisureandprivatelife
(‘timeporosity’)10.
Generallyspeaking,AlanSupiothas longbeenarguingthat“Gen-

derequalityimpliesequalconditionsforindividualchoiceoftimefor
paidwork,unpaidwork (familydutiesand training foroneself)and
leisure time.That is to say, that suchequalitymustnotbe separated
from the right to respect private and family life, reflected in the Eu-
ropeanConventiononSafeguardingHumanRightsandFundamental
Freedoms (art. 8–1)”11. The ideawas to rethinkworking time regula-
tion in a broader perspective, so tomake the various aspects of each
worker’slife(primarilypaidwork,unpaidwork,andleisureorrest)mu-
tuallycompatible.Thisrelates toa transformativedimensionofsubstan-
tive equality: the aim should be to grantwomen an access to the paid
labourforceonequalterms,sotofindabetterbalancebetweenworkand
privatelifeontheonehand,andamoreflexibleorganisationofworking
timeontheother.
Asiswellknown,inthepast,theEuropeanParliamenthasexerted

significant pressure to strengthen the protections on the issue of the
organisation ofworking hours and theirmodification by taking into

10 SeeEuropeanEconomicandSocialCommittee,Teleworking and gender equality – 
conditions so that teleworking does not exacerbate the unequal distribution of unpaid care and 
domestic work between women and men and for it to be an engine for promoting gender equality,
2021,andEIGE,Gender equality and the socio-economic impact of the COVID-19 pandemic,
2021.Seeforexample:E.Genin:Proposal for a theoretical framework for the analysis of time 
porosity. “Int. JournalComp.Lab.Lawand IndustrialRelations” 2016, vol. 32, no. 3,
p.280;F.Malzani:Il lavoro agile tra opportunità e nuovi rischi per il lavoratore.“DirittiLa-
voriMercati”2018,p.21;M.Peruzzi:Sicurezza e agilità: quale tutela per lo smart worker? 
“Dirittodellasicurezzasullavoro”2017,p.26;M.Weiss:Challenges for Labour Law and 
Industrial Relationship,supranote1,p.73:“inthedigitaleconomythereisthedanger
thatworkingtimeneverends.Workersmaybesupposedtoremainonline,toanswer
e-mailsandphonecallsalsoafternormalworkingtimeaswellasonholidaysandon
vacations.Andeveniftheworkersarenotaskedbytheemployertodoso,theymight
doitvoluntarily”.

11 A. Supiot:Transformation of labour and future of labour law in Europe.FinalReport
1998.EuropeanUnion,p.72.
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account the specificquestionofwork–life balance12.However, the re-
viewprocessoftheWorkingTimeDirectivehaslongbeenstalled.
The2019Work–LifeBalanceDirectiveEUmarksaturningpointon

thistopic13.EvenfromitspreambleitisevidentthattheEUlegislator
isaware thatworking-timeflexibility is linked togenderequality,as
ithelpswomenincombiningchildcarewithwork14.
For this reason the 2019 Work–Life Balance Directive introduces

a new right for parents15 and carers16 to request flexibleworking ar-
rangementsforcaringpurposes(art.9,co.1).Theemployerisobliged
to“consider”andrespondtosuchrequestswithinareasonable time.
Ifarequestisdeclined,theemployeeisentitledtoreceiveanexplana-
tionoftherefusalorpostponementofsucharrangements(art.9,co.2).
Additionally, theDirectivegrantsworkers the right to return to their
originalworkingpatternattheendoftheagreedperiod(reversibility),
even before the agreed period ends, whenever a “change in circum-
stances”justifiesit(art.9,co.3).

12 SeeResolutionof17December2008ontheCouncilcommonpositionforadopting
adirectiveoftheEuropeanParliamentandoftheCouncilamendingDirective2003/88/
ECconcerningcertainaspectsoftheorganisationofworkingtime(10597/2/2008–C6-
0324/2008–2004/0209(COD)).

13 SeeL.Waddington,M.Bell:The right to request flexible working arrangements under 
the Work-Life Balance Directive – A comparative perspective. “EuropeanLabourLaw Jour-
nal”2021;M.Militello:Conciliare vita e lavoro. Strategie e tecniche di regolazione.Giappichelli
2021;E.CaracciolodiTorella:An emerging right to care in the EU: a “New Start to Support 
Work–Life Balance for Parents and Carers”.ERAForum2017;S.Scarponi:‘Work life balance’ 
fra diritto Ue e diritto interno.“WPC.S.D.L.E.“MassimoD’Antona”.INT–156/2021”.

14 SeePreambleno. 10: “amajor factor contributing to theunderrepresentation
ofwomeninthe labourmarket is thedifficultyofbalancingworkandfamilyobliga-
tions.Whentheyhavechildren,womenarelikelytoworkfewerhoursinpaidemploy-
mentandtospendmoretimefulfillingunpaidcaringresponsibilities.Havingasickor
dependentrelativehasalsobeenshowntohaveanegativeimpactonwomen’semploy-
mentandresultsinsomewomendroppingoutofthelabourmarketentirely”.

15 Therightisconferredonparentsofchildrenofaspecificage,whichshallbeat
leasteightyears.

16 Directivedefines“carers”asa“workerprovidingpersonalcareorsupporttoarela-
tive,ortoapersonwholivesinthesamehouseholdastheworker,andwhoisinneed
ofsignificantcareorsupportforaseriousmedicalreason”.Onthedefinitionofcarersinthe
Directive:E.CaracciolodiTorella,M.Masselot:Caring Responsibilities in European Law and 
Policy – Who Cares?Abingdon2020;C.Chieregato:A Work–Life Balance for All? Assessing the 
Inclusiveness of EU Directive 2019/1158.“InternationalJournalofComparativeLabourLaw
andIndustrialRelations”2020,p.59,75;G.James:The Work and Families Act 2006: Legislation 
to Improve Choice and Flexibility?“IndustrialLawJournal”2006,vol.35,no.3,pp.272–278.
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Theaimof thispaper isbothtopointout thepotentialandlimits
of thenew right to requestflexibleworking arrangements for caring
purposes, as established in Directive no. 2019/1158, and to consider,
throughanoverviewof theEUlaw,whetherandtowhatextent this
rightcanbeinterpretedinaone-sidedmannerthatreallyfavoursthe
interests of workers who have care-related tasks, over those of em-
ployers.Concerning the employer’s response, it is important to iden-
tify the relevant factors leading to thedecision,whether togrant the
requestornotandtoclarifytherequirementstowhichemployersare
subjectandwhether it ispossible toscrutinise theemployer’s reason
fordecliningarequest.
Thesecondsectionofthisarticleshowssomeexamplesofroutes

followed in respect of the implementation of the right to request
flexibleworkingarrangements in twodifferent jurisdictions,Germa-
nyandItaly17.RegardingtheItaliansystem,attentionisalsofocused
on agile work, as the legal system and, especially, social partners
haveparticularlyemphasisedthistooltopromotework–lifebalance.
The aim of this section is to provide an overview to better under-
stand the relationshipbetween the right to requestflexibleworking
andanti-discriminationlegislation.Thequestionariseswhetherand
howtheEUlawmightsupportaninterpretationofItalianlegislation
thatrecognisesapositivedutyuponemployers, requiringproactive
efforts toaccommodateparentsorcarerswhowish toworkflexibly
tocombinecareandwork.

2. Flexible working arrangements, carers and EU law
Tofullygraspthepotentialoftherighttorequestflexibleworking

arrangementsasoutlined in theWork–LifeBalanceDirective, it ises-
sential to contextualise it within the framework of other provisions
oftheexistingEUlawthat,eitherdirectlyorindirectly,facilitateflexi-

17 Thesituationsinwhichtheemployeecanexercisesucharightaremanyand
thechangeswhichcanberequestedareverybroad;forinstance,anemployeeisenti-
tledtorequesttoreduceorincreasethenumberofhoursworked,torequestachange
totheirplaceofwork,includingrequestingtoworkfromhome,ortorequestachange
totheirworkingtimes.AccordingtoArt.3“‘Flexibleworkingarrangements’meansthe
possibilityforworkerstoadjusttheirworkingpatterns,includingthroughtheuseofre-
moteworkingarrangements,flexibleworkingschedules,orreducedworkinghours”.
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bleworking arrangements. This helps to clarify the role itmayplay,
consideringitsrelationshipwithnon-discriminationlaw.
The key question is the extent to which EU law restricts the em-

ployer’spower in the caseswhere the request isdenied.There is no
doubt that the employer’s decision to reject a requestmust be objec-
tively justifiable, and the employer is bound by various procedural
requirements.According to theWork–Life BalanceDirective, the em-
ployer has an obligation to provide an explanation for any refusal.
Managerial decision-making appears to be subject to significant con-
straintsregardingtheacceptablereasonsfordecliningsucharequest.
The Directive specifies that “employers shall consider and respond
torequestsforflexibleworkingarrangements…,taking into account the 
needs of both the employer and the worker”18.
However,thiscrypticandambiguousphrasingfailstoofferprecise

criteria for assessing the extent of the employer’s discretion concern-
ingthedutytoaccommodatetheemployee’sindividualrequirements.
Therefore,thequestionarises:isitpossible,andifyes,towhatextent
isitpossibletosubjecttheemployer’srefusaloftherequesttothejudi-
cialscrutinyandestablishajusticiablestandardtoensurecompliance
withtheEUlawrequirements?
Some labour lawscholarshaveunderscored the limitationsof the

newrighttorequestflexibleworkingarrangementsasoutlinedinthe
Directive.Theargument is straightforward.Theyhaveobserved that,
unlikeother formsof leavealsoaddressed in theDirective– suchas
paternity leave,parental leave,andcarers’ leave–employersarenot
obligedtogranttherequest.TheDirectivemerelyprovidesforaright
to“request”sucharrangements,andtheemployer isrequiredtoseri-
ouslyconsiderthatrequest19.

18 Art9(2).
19 L.Waddington,M.Bell:The right to request flexible working arrangements under the 

Work–Life Balance Directive, supranote13;M.Militello:Conciliare vita e lavoro. supranote
13;C.Chieregato:A Work–Life Balance for All? Assessing the Inclusiveness of EU Directive 
2019/1158,supranote16.SeealsoM.Weldon-Johns:EU work-family policies revisited: Fi-
nally challenging caring roles?“EuropeanLabourLawJournal”2021,p.310(317):“The
greatestlimitationhereisthatthisisonlyarighttorequestsuchachangeanddoesnot
guaranteethatworkingcarerswillbeabletochangetheirworkingarrangements”.For
adissimilaropinionseeB.Graue:Auswirkungen der Richtlinie 2019/1158/EU zur Verein-
barkeit von Beruf und Privatleben für Eltern und pflegende Angehörige auf das deutsche Arbe-
itsrecht.“ZESAR”2020,pp.62–71.
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This implies that there isnoabsolute right to receiveflexiblework-
ing arrangements for care-related reasons.As revealed in the Impact
Assessment accompanying the Commission’s legislative proposal, the
ideaof anabsolute rightwasdiscarded“as itwouldcreate serious re-
strictionsonemployerstodeterminehowworkisorganisedinafirm”20.
While this argument is supported bymany scholars, it is not en-

tirely convincing. It must be acknowledged that an absolute right
toreceiveflexibleworkingarrangementscouldindeedimposeserious
restrictionsonthefreedomtoconductabusiness,asrecognisedinAr-
ticle16of theCharter.However, inmyopinion, thisperspectivehas
underestimatedtheimportanceofproceduralobligationsthatemploy-
ersshallfulfil,includingtheobligationtodiscusstherequestwiththe
employeeandprovidehim/herwithanexplanationforanyrefusal.
UndertheWork–LifeBalanceDirective,theemployerisnotentitled

todeclinetherequestwithoutjustification.Arefusaltograntarequest
to change an employee’sworkingarrangements that isnot basedon
“reasonablegrounds”cannotbechallengedincourt.Therequirement
forjustificationplaysacrucialrole,particularlywhencomparedwith
similar obligations provided in existing Directives. For instance, the
Directiveonpart-timeworkdoesnotgrant anabsolute right topart-
timework;instead,itobligesMemberStatestoensurethatemployers,
“asfaraspossible”,considertherequestsfromworkerstotransferfrom
full-timetopart-timeworkwhenthisbecomesfeasiblein thecompany.
This means that, according to the rule, it is up to the employer

to decide whether or not the employee can reduce his/her working
time. Some scholars have pointed out that “the CJEU has paid little
attentiontothedutyemployersareundertojustifydecisionstorefuse
toallowaworkertocontinuetoworkpart-time,wherethisisneeded
forcarereasons” 21.
In the Work–Life Balance Directive, employers are not obliged

to grant the request, but the employer’s justification when refusing

20 COMMISSIONSTAFFWORKINGDOCUMENT, ‘Executive Summaryof the
ImpactAssessment,Accompanying thedocumentProposal foraDirectiveof theEu-
ropeanParliamentandoftheCouncilonwork-lifebalanceforparentsandcarersand
repealingCouncilDirective2010/18/EU’SWD(2017)203final,4.

21 C.Hiessl:Caring for Balance? Legal Approaches to those who Struggle to Juggle Work 
and Adult Care.“InternationalJournalofComparativeLabourLawandIndustrialRela-
tions” 2020,p.107(111).
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arequestforflexibleworkingarrangementsshallmeetmorestringent
requirements(itmustbeobjectivelyjustifiable).Twomainpolicygoals
servedbyDirective2019/1158/EU(art.9.2)canbeidentified:transpar-
encyandthebalancingof(fundamental)interestsofbothworkersand
employers(asrequiredinresponsetoarequest).
The first goal is reflected in the requirement for the employer

tocommunicatearesponsetotheworker’srequestfor“flexiblework-
ingarrangements”withinareasonabletimeframe.Thedutytorespond
to the request aims to inform theworker about the decision on the
adjustment of thework schedule and the business interest involved.
Although theDirectivedoesnot explicitly impose suchanobligation,
theemployerisrequiredtodiscusstherequestwiththeemployee,so 
tomaketheschedulingdecisionatleastinamannerthatisrespectful
of the worker’s interest and aimed at achieving a better balance be-
tweenworkandpersonallife(theso-called“obbligoatrattare”).
Thesecondgoal is togiveamorecarefulattentiontowardstheef-

fectsoftheschedulingchoicesthattheemployerhastomakeconcern-
ingparentsandworkerswithcaregivingresponsibilities.TheDirective
makes it clear that a balancing of interests is required, “taking into
accounttheneedsofboththeemployerandworker” 22.
Theobligation to justify the reasons for refusing requests is a cru-

cialtooltoensureafairbalancebetweenthecare-relatedneedsofthe
employee and the business interests of the employer. Generally, the
employer has the discretion to reject employee requests, while com-
biningthefreedomofcontractandthefreedomtoconductabusiness
recognisedinArticle16oftheCharter.
However, under the EU law, this freedom is not unlimited. The

freedomtoconductabusinesscancomeintoconflictwithfundamen-
talsocialrightsrecognisedattheEUlevelincertainprovisionsofthe
EUCharter of Fundamental Rights. These includeArticle 33 on fam-
ily andprofessional life,Article 23CFRonequalitybetweenwomen
andmen(referencedinthePreambleoftheWork–LifeBalanceDirec-
tive),andArticle21(1)CFR,whichprohibitsdiscriminationonvarious
grounds,includingsex23.

22 Art9(2).
23 Thesecondparagraphstates:“Toreconcilefamilyandprofessionallife,every-

oneshallhavetherighttoprotectionfromdismissalforareasonconnectedwithmater-
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Even thoughArticle 33 does not explicitlymention flexiblework-
ingarrangements,theprincipleinthisprovisioncouldbeinterpreted
broadly.Akey legal source for thisprovision isArticle 27 of theRe-
visedEuropeanSocialCharter,statingthatmemberStatesshouldtake
appropriatemeasures“toenableworkerswithfamilyresponsibilities
to enter and remain in employment” and “to take account of their
needsintermsofconditionsofemployment”.
Hence, the scope of protection underArticle 33 can be interpret-

ed as encompassing employees’ entitlement to paidmaternity leave,
parental leave, and the right to flexibleworking arrangements. This
perspective is reinforced by the European Pillar on Social Rights, al-
thoughitsprovisionsarenotlegallybinding.Principle9on“work–life
balance”asserts that“parentsandpeoplewithcaringresponsibilities
have the right to suitable leave, flexible working arrangements, and ac-
cesstocareservices”.Consequently,anunjustifiedrefusaltoprovide
flexibleworkingarrangements(withinsufficientjustificationunderthe
Directive)woulddirectlybe in breachof theaforementionedEUfun-
damental rightsprovisions.These include theprohibitionofdiscrimi-
nationongroundsofsex:amandatorygeneralprincipleoftheEUlaw
articulatedinArticle21CFR.
The inherent conflict in fundamental rights between the freedom

toconductabusinessandfreedomofcontractononesideandthefun-
damentalrighttoequality,non-discrimination,andtherighttowork–
lifebalanceontheotheristobesolvedthroughabalanceofallcircum-
stances,thatisbyemployingamethodknownaspraktische Konkordanz 
orpractical concordance. This approach ensures that constitutionally
protectedlegalvaluesareharmonisedwhenconflicting24.
The praktische Konkordanz necessitates that none of the conflicting

constitutional values shall be realised at the expense of a competing
constitutionalvalue; instead, all legalpositionsare tobebalancedas

nityandtherighttopaidmaternityleaveandtoparentalleavefollowingthebirthor
adoptionofachild”.

24 SeeforexampleinGermanyFederalConstitutionalCourt’sOrderof9May2016,
2BvR2202/13.SeealsoG.Zagrebelsky:Il diritto mite. Legge, diritti, giustizia.Einaudi1997,
pp.170–171.Theauthorarguesthat“l’unicaregolaformaledicuisipuòparlareèquella
della‘ottimizzazione’possibiledituttiiprincipi,macomeottenerequestorisultatoè
questioneeminentementepraticae‘materiale’”.
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fairly as possible25. This method optimises the values or principles
in conflict, akin toPareto optimality. Inotherwords, the interference
ofthefreedomtoconductabusiness(andthusthefreedomtorefuse
employee requests)with the right towork–life balance (and therefore
the right to flexible working arrangements) should be minimised as
muchaspossiblewithoutentirelydisregardingtherightsofeitherparty.

3. The fine line between the duty to consider the request  
for flexible working arrangements and the duty to provide 

a reasonable accommodation
Assomescholarshaveclearlystated,amorethoroughunderstand-

ingofthepotentialoftheWork–LifeBalanceDirective“canbefound
throughacombinedanalysisofprotectionsfoundinotherinstruments,
especiallyEUequalitylaw”26.
AlthoughEuropeananti-discrimination lawneitherrecognisescarers

as a protected characteristic nor introduces a duty of reasonable adjust-
ment for carers27, theWork–Life Balance Directive may be interpreted
inthelightofitscloserelationshipwithanti-discriminationlawtoensure
adequateaccountofindividualneeds,whenregulatingworkinghours.
 In case law, national courts, when applying anti-discrimination

law, have provided carerswith various possibilities to challenge the
managerial prerogative to determine working arrangements, thus
making itdifficult for them to combinecareandwork,and, in some
circumstances, to claim the right towork in away that allows them
tocombinethetwo.
For instance, in a recent case28, the employer’sdecision to replace

asingle“central”workingshiftwithtwoalternatingshiftsforallem-

25 Alexy, R.: Constitutional Rights, Balancing, and Rationality, “Ratio Juris” 2003,
vol.16,no.2(pp.131–40).

26 L.Waddington,M.Bell:The right to request flexible working arrangements, supra 
note13,p.513.

27 SeeG.Mitchell:A Right to Care: Putting Care Ethics at the Heart of UK Reconcilia-
tion Legislation.“Ind.LawJournal”2020,vol.49,no.2,p.199.

28 December31,2021inRiv. it. Dir. lav.2022,II,247.SeeG.deSimone:Discrimi-
nazione. In:M.Novella,P.Tullini (eds):Lavoro digitale.Giappichelli2022,p.127;also
T.Firenzen.1414/2019inRGL2020,II,p.309notedbyL.SantosFernandez;G.Calvel-
lini:Work-life balance e diritto antidiscriminatorio, oggi.In:G.Calvellini,A.Loffredo(eds):
Il tempo di lavoro tra scelta e imposizione.Editorialescientifica2023,p.73.
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ployees made it more difficult for working parents to manage their
childcarearrangements.Havingconcludedthatthisadverseeffecton
parentsdisproportionatelyaffectedwomen,theBolognaCourtupheld
theappealoftheequalitycouncillor.Thecourtheldthatitwouldhave
beenpossiblefortheemployertoimplementlessharmfulmeasuresre-
gardingcaregivingneeds,andassuch,therulecouldnotpassastrict
testofjustification.Indeed,havingasinglecentralshiftonlyforwork-
ingmothers of young children or another schedule compatiblewith
childcarewould not have undermined “the overall functional needs
ofthenewwarehouseorganisationbasedonthedoubleshift”.
Accordingtoestablishedcaselawofsomenationalcourts29,anob-

ligation of the employer to justify a refusal to allow flexible work-
ing arrangements regarding working hours can stem from prohibi-
tions of direct or indirect discrimination under Anti-discrimination
Law. Inmaking these observations, the courts appear to come close
toacrossingthelinebetweenprohibitingunlawfuldiscriminationand
imposing positive duties on employers to act towards specific groups.
Prohibitionofindirectdiscrimination30canplaythesameroleasarea-
sonable accommodation duty.As in all other cases ofmeasures that
could represent adisadvantage for agroupof individualswhohave
aprotectedcharacteristic,enjoyingofsomeprotections,theobligation
not to indirectlydiscriminate – if interpreteddynamically – can also
provideforade factoaccommodationduty31.
This implies that theemployermusthavesufficientlyweightyrea-

sonsiftherequestistoberefusedoronlypartiallygranted.Directive
No. 1158/2009 endorses the approach developed in national anti-dis-
criminationlaw:essentially,dueto itsclose linkwithanti-discrimina-
tionlaw,thedutytoconsidertherequestforflexibleworkingarrange-

29 Seethecase-lawcitedfromG.Calvellini:Work-life balance,supranote28,pp.75–77.
30 Ontheuncertaintyaboutthemeaningofthecrucialaspectofindirectdiscrimi-

nationseeH.Collins:Justices for Foxes: Fundamental Rights and Justification of Indirect Dis-
crimination. In:H.Collins,T.Khaitan (eds):Foundations of Indirect Discrimination Law.
HartPublishing2018,p.249.

31 SeeLondonUndergroundLtdvEdwards(No.2)[1999]ICR494(CA).Seealso
L.Waddington:Reasonable Accommodation – Time to Extend the Duty to Accommodate Be-
yond Disability?“NJCM-Bulletin”2011,p.186,192–193;J.Conaghan:The Family-friendly 
Workplace in Labour Law Discourse: Some Reflections on London Underground Ltd v Edwards. 
In:H.Collins,P.Davies,R.Rideout(eds):Legal Regulation of the Employment Relation.
OxfordUniversityPress2001,pp.161–185.
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mentsdoesnotseemtodiffer fromtheduty toprovidea reasonable
accommodation. EU law imposes a positive duty on the employer
toaccommodate(makechanges)byofferingworkingparentsflexible
workingarrangementsthatwouldenablethemtocombinetheirwork
andchildcareresponsibilities.Theemployerisrequiredtoconductad-
equate investigativeactivitiesaimedatconsidering theadoptionofap-
propriate (operational)measures to accommodate (or not excessively
sacrifice)thecare-relatedneedsoftheemployee.Myclaimisthatthe
employerisnotcompletelyfreetorejectarequestforflexibleworking
arrangementswithout seriousgrounds andmust, inprinciple, adapt
theworkplace(premisesandequipment),sotomaketheappropriate
adjustments (patterns ofworking time) and to avoid imposing a dis-
proportionate or undue burden, where needed in a particular case,
toensurethatcarerscanmoreeasilycombinecareandwork.
AlthoughEUlawconfinesthedutytoaccommodateonlytopeople

withdisabilities,theWork–LifeBalanceDirectiveembracesasubstan-
tiveconceptofequalityandanasymmetricandredistributiveapproach
to equality, aiming to redress the disadvantage (even if this entails
preferential treatment for carers).With its obligation to consider the
requestforflexibleworkingarrangements,EUlawdrawsonthewell-
knowntheoreticalframeworkdevelopedbyAmartyaSenandMartha
Nussbaum32.The so-called“capabilities” theoryhighlights the impor-
tanceofvaluingindividualdiversities,consideringtheextenttowhich
each individual isactuallyable toexercise the freedomtochoose for
himselforherselfandachievethegoalsofhisorherlifeaspirations.

4. A comparison between German and Italian cases
Shifting the focus towards the regulations transposing the direc-

tive onwork–life balance inGermany and Italy, some substantial di-

32 SeeA.Sen:Development as Freedom.OxfordUniversityPress1999,p.5:“what
peoplecanachieve is influencedbyeconomicopportunities,political liberties, social
powers,andtheenablingconditionsofgoodhealth,basiceducation,andtheencour-
agement and cultivationof initiatives”. Seealso:A.Perulli,V. Speziale:Dieci tesi sul 
diritto del lavoro. IlMulino2022,p. 67;R.DelPunta:Leggendo “The Idea of Justice”, di 
Amartya Sen.“Giornaledidirittodellavoroedirelazioniindustriali”138/2013,p.197;
R.DelPunta:Labour Law and the Capability Approach.“Int. Journal Comp. Lab. Law and 
Industrial Relations”2016,p.383.
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vergences can be highlighted regarding the regulatory choicesmade
in the two countries under analysis as for the content andmethods
ofexercisingtherighttorequestflexibleworkingforcaregivingneeds
ofemployees.
InItaly,therecentlegislativeimplementationofDirective2019/1158

clearlyopts for aminimalist approach, as it essentially leaves the ex-
isting framework unchanged and does not reinforce the tools avail-
able to implement time flexibility to facilitatework–life balance (see
§4.2below).Onthecontrary,theGermanlegislationfortransposition
dated 22 November 2022 partially reproduces the wording and con-
tentof thedirective33, showinggreateropenness to theopportunities
offeredbyEUlawandtheaimpursuedbyDirective2019/1158inAr-
ticle934.Nevertheless,eveninGermany,gaps,doubts,orambiguities
areleftunsolvedbythelaw.

4.1. Flexible working for care-related needs under  
German Law. A half-hearted implementation  

of the Work–Life Balance Directive
Starting from the German model, it should be highlighted that

in Germany any employee living together with a child and having
custodyofthatchildisexplicitlyentitledtorequestchangestohis/her
workingarrangementstofacilitatecare-relatedtasks.Germanlawspe-
cificallyallowsworkerstorequestareductioninthenumberofhours
worked(Verringerung)orachange intheirworkingtimes(Verteilung).
According to the Act on Parental Benefit and Parental Time (Bunde-
selterngeld- und Elternzeitgesetz “BEEG”), sec. 15 para. 5, new version,
therearetwotypesofflexibleworkingarrangements.Similarlytothe
Work–Life BalanceDirective, there is no obligation on the employer
tograntsucharequest.

33 TheAct that transposes theDirective into domestic law passed theGerman
Bundestag on 22 December 2022. The new Act only makes marginal adjustments
to the Federal ParentalAllowanceAct (Bundeselterngeld- und Elternzeitgesetz 'BEEG'),
theCaregiverLeaveAct(Pflegezeitgesetz 'PflegeZG'),theFamilyCareLeaveAct(Famil-
ienpflegezeitgesetz 'FPfZG'),andtheGeneralEqualTreatmentAct(Allgemeines Gleichbe-
handlungsgesetz 'AGG').

34 W. Brose: Die Reform des PflegeZG. Eine halbherzige Umsetzung der Verein-
barkeitsrichtlinie 2019/1158/EU.“ZESAR”2023,p.313.
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As far as certain aspects related toflexibleworkingarrangements
areconcerned,Germanyhaschosentogobeyondtheminimumstan-
dards set by the Directive.While the Directive does not require em-
ployers to justify a refusal inwriting or specify the deadline for em-
ployers to respond, the latest German provision clarifies that, if the
employee’s request is declined, the employer must provide a writ-
tenresponsewithin fourweeks,detailing thereasons for that refusal 
(sec. 15, para. 5, s. 4,BEEG). These newprovisions are applicable ir-
respectiveofthesizeofthecompany.
However, certain aspects remain contentious. For instance, in the

circumstancewhere the changes that can be requested are narrower
thanthoseforeseenundertheDirective,itisquestionablewhetherthe
German system recognises the right to request flexible working ar-
rangements in away thatmeets theminimum requirements set out
intheWork–LifeBalanceDirective.Firstly,sec.15,para.5,s.4BEEG 
makesnoreferencetotherequesttochangetheplaceofwork,includ-
ing requesting towork from home. This choice could be considered
consistentwith theGerman system,which lacks any comprehensive
legislationonteleworkandischaracterisedbythefactthatsomework
agreementsexpresslystatethattheemployercanrefusetoaccepttele-
workwithoutprovidinganyreasonsforthat35.
However, this gap can, to a certain extent, be addressed within 

specific legalprovisionsalreadyimplementedin thepast.Special leg-
islativeruleshaveestablishedtherighttorequesttelework,in anaim 
to promote equal opportunities and fair employment practices for
bothmenandwomen.AnexampleofthisistheActofApril24,2015
concerninggender equality in the federal administration and federal
courts(§16(1)f.2BgleiG).Accordingtothisact,employees–suchas

35 Furthermore,thelabourcourtsareratherscepticalastowhetheranemployee
hasageneralrighttorequest toperformhisorherjobremotely,becausetheyarguethat
thisrightcouldintereferewiththeemployer’sfreedomtoconductabusinessincase
theemployershouldbeobligedtosetupadditionalhomeofficeworkstations.Noright
torequestforflexibilityregardingtheworkplacecanbederivedfromgeneralregula-
tions.§106GewOislikelynotsufficientlyspecificinthisregardastoreliablyguarantee
sucharight.Inordertoenableacaregivingfamilymembertoworkfromhomevia§106
GewO, ineach individualcase, theemployer’sdiscretionwouldneed tobe reduced
tozero,andfurthermore,theemploymentcontractshouldnotbeahindrance.SeeLag
RheinlandPflaz18December2014,5Sa378/14;ArbGAugsburg7May2020–3Ga9/20;
LagBerlino-Brandenburgo24March2021,4Sa1243/20.
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parentswithyoungchildrenorthosecaringforseverelydisabledindi-
viduals–havetheentitlementtoapplyforaremoteworkarrangement
tofulfilcaregivingresponsibilities36.
The employer has to grant the request in accordancewith the em-

ployee’s wishes, unless there are compelling service-related reasons
(dienstlichen Möglichkeiten) justifying a refusal. Administrative entities
haveconsiderablediscretionindeterminingwhatreasonscanbeconsid-
eredasservice-relatedunder§16andwhetherthejobcanbeperformed
remotely.However,theemployer’sdecisiontodenyarequestmustbe
objectivelyjustifiableandmaybesubjecttojudicialreview.Employers
cannotfreelyrejectsucharequestwithoutasubstantialreason37.
Theothercriticalpointconcernsanamendment to theCaregiving

LeaveAct (Pflegezeitgesetz “PflegeZG”), which now grants employees
insmallbusinessestherighttorequestfullorpartialcaregivers’leave
for close relatives (sec. 3 PflegeZG). It is surprising that under this
Act,workersareonlyallowedtorequestanadjustment to theirwork
schedule(includingchangingthetimeofwork)asfarasthisconcerns
a reduction inworking hours.Asmentioned earlier, it maywell be
doubtedwhetherthisprovisioncomplieswiththeEUlaw,asArticle9
ofDirective2019/1158introducesthepossibilityforworkerstoutilise
both a reduction inworkinghours andflexiblework schedules. Fail-
uretoallowcarerstorequestflexibleworkingschedulesmaylimitthe
abilityofsomecarerstobalanceworkandcaregivingresponsibilities.
German scholars argue that the gap at the national level cannot be 
bridgedby§7para.2TzBfG;accordingtothisprovision,theemployer
must discuss the request with the employee who wishes to change
thenumberofworkinghoursortheplaceofwork,buttheemployer
is not required to provide any reasons for his/her decision. Neither
amandatoryreviewoftherequestwithinacertainperiodnoragener-

36 Similarprovisionsforemployeeswithfamilyobligationscanbefoundintwo
Actsregulatingequalopportunitiesinemploymentrelationshipsinthepublicsector:
theActfortheFederalAdministrationandtheFederalCourts(Gleichstellungsdurchset-
zungsgesetz)of2001andtheActforthePublicServiceoftheStateofBaden-Württemberg
(Gesetz zur Verwirklichung der Chancengleichheit von Frauen und Männern im öffentlichen 
Dienst des Landes Baden-Württemberg)of2005.

37 VGKoblenz, 18 February 2015 - 2 K 719/14.KO Rn. 27; cfr. anche VG Trier,
1March 2011 - 1 K 1202/10.TR Rn. 18. See C. Picker:Rechtsanspruch auf Homeoffice? 
“ZeitschriftfürArbeitsrecht”2019,p.269,276.
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alobligationtoprovidereasonsincaseofrejectionareprovidedfor 38.
As alreadymentioned with regard to BEEG, § 3 PflegeZG makes

no reference to the request to change theworkplace either, and thus
doesnotmeettherequirementsestablishedbytheDirective,according
to which flexible working arrangements include “the use of remote
workingarrangements”.This isquite surprising.Of course, it is true
that inGermany telework is voluntary, and the employee (or a care-
giver),asarule,doesnothavearighttotelework.However,anumber
ofexceptionsapply,andsomeofthemcouldalsoconcerncarers.
UnderGerman law, severelydisabledemployeesare entitled tobe

accommodated into an employment in such away that they are able
to fully develop and use their knowledge and skills. Sec. 164, para. 4,
no.1and4ofSGBIXobligestheemployertotailorworktotheneeds
oftheindividualandprovidenecessaryandappropriatemodifications
andadjustmentswhichdonot implyadisproportionateorunduebur-
den,where needed in a specific case, in order to ensure aworkplace
suitable for thepersonswithdisabilities.Thissection is the legalbasis
of an important ruling by theLower SaxonyRegional LabourCourt39,
which takes the view that this provision aims to enable severely disa-
bledpersonstofindanemploymentwheretheir(residual)capabilities
are optimally exploited. According to Lag, this provision would not
reach itspurpose if theemployer is completely free to rejecta request
to change the place ofwork to be submitted. The obligation to grant
achange inworkingarrangements,aswellas in theplaceofwork, in-
cluding the request towork from home, can be relieved (only)when
suchameasure is consideredunreasonable (forexample,a jobcannot
beperformedflexiblyandremotely;theemployee’sInternetconnection
inthehomeofficeisinadequate)orleadstoadisproportionateburden.
The ruling is an attempt to interpret the provision in a manner

compatiblewith the European directives, in particular,with the Em-
ployment Equality Directive of 2000, which established the obliga-
tion toprovide “reasonable accommodation” todisabled individuals
(art.5).Therecannotbeanydoubtthatremoteworkingarrangements,

38 T.Klein:Flexible Arbeitsregelungen zur Förderung der Vereinbarkeit von Familien- 
und Berufsleben und die Grenzen des Arbeitszeitrechts.“NeueZeitschriftfürArbeitsrecht”
2021,p. 474, 476. See also the statementsby the ScientificServicesof theBundestag
unterWD9–3000–063/22,S.11,13.

39 LagNiedersachsen,6December2010–12Sa860/10–BeckRS2011,68917.
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alongwithotherflexibleworkingarrangements,canbeconsideredap-
propriatemeasures to adapt theworkplace to thedisability, and thus
tomeettheobligationtoprovidereasonableaccommodations.Accord-
ing to thePreamble to theFrameworkDirective, theappropriateness
oftheemployer’smeasureshastobeassessedbasedontheireffective-
ness:even thoughremoteworking isnotmentioned, recital20states
that “appropriate measures” are “effective and practical measures
toadapttheworkplacetothedisability,forexample,modifyingprem-
isesandequipment,patternsofworkingtime,thedistributionoftasks,
ortheprovisionoftraining”.
In the HK Danmark judgment, the CJEU develops the concept

of “reasonable accommodation”, established by the UN Convention
ontheRightsofPersonswithDisabilities,inawidersense.TheCourt
clarifies that “a reduction inworkinghours couldbe regardedas an
accommodationmeasure, in a case inwhich reducedworkinghours
makeitpossiblefortheworkertocontinueemployment”40.
The crucial question iswhether the duty to provide a reasonable

accommodation, expressly establishedbyArt. 5 in favourofpersons
with disabilities, can also be extended to workers who are carers41.
This interpretation could be based on thewording and the purpose
of principles and rules set forth under the EU equality law and the
caselawoftheCJEU.
The CJEU holds in the Coleman judgment that the Employment

Equality Directive, which prohibits employment-related discrimina-
tion on the grounds, inter alia, of disability, should be considered as
applicablenot“onlytopeoplewhoarethemselvesdisabled”butalso
to a person who is associated with an individual with a disability.
The prohibition of discrimination on the ground of disability, there-
fore,canbeextendedtothedetrimentaltreatmentofamotheronthe

40 CJEU11.4.2013,C-335/11andC-337/1,HKDanmark,§§56.SeeM.Aimo,D.Izzi:
Disability and workers’ well-being in collective agreements: practices and potential.In:T.Treu,
G.Casale(eds):Transformations of Work: Challenges for the National Systems of Labour Law 
and Social Security.XXIIWorldCongressof the InternationalSociety forLabourand
SocialSecurityLaw,WoltersKluwer2019,p.41;C.Spinelli:Disability, Reasonable Accom-
modation and Smart Working: a virtuous matching?ibidem, p.1309.

41 Regardingtheconceptofreasonableaccommodationwithregardtodisability
seeL.Waddington:Reasonable Accommodation – Time to Extend the Duty to Accommodate 
Beyond Disability?“NJCM-Bulletin”2011,p.186.
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groundofherson’sdisability.TheCHEZjudgmentisalsoparticularly
importantinsofarastheCourtconfirmsthatdiscriminationbyassocia-
tion is prohibited by the EU equality law also in the context of indi-
rectdiscrimination.Accordingtosomescholars“thismightmeanthat
a carerwhowishes towork flexibly to combine care andwork and
whoishamperedinthisbystandardemploymentpoliciesorworking
arrangementscouldarguethattheyaresubjecttoindirectdiscrimina-
tionbyreasonofthedisabilityorageofthepersontheycarefor” 42.
TheWork–Life Balance Directive requires member States to take

thenecessarymeasurestoprohibit lessfavourabletreatmentofwork-
ers on the ground, inter alia, that they have applied for, or that they
haveexercisedtherighttorequestflexibleworkingarrangements(art.
11).ThecriticalpointisthattheGermanActthattransposestheWork–
LifeBalanceDirectiveintodomesticlawdoesnotoffercarersanypos-
sibilitiestochallengeworkschedulesandotherarrangements,making 
itmoredifficult for them to combine care andwork.Thus, it is very
hardtoarguethatadutytoprovidereasonableaccommodationinfa-
vourofcarerscanbefoundinsuchprovisions.
There seems to be an inconsistency within German Law. It is in-

deedrathercuriousthat,whiletheGermanlegislatorextendsthecom-
petence of the Equality body designated for the promotion, analysis,
monitoring, and support of equal treatment of all persons without
discrimination on grounds of sex, with regard to issues concerning
discriminationandfallingwithin thescopeof theWork–LifeBalance
Directive itdoesnotexplicitlyprohibitdiscriminationon theground
of being a carer43. As it has also been pointed out, it surprises that
in the accompanying memorandum to the bill (the so-called Gesetz-
esbegründung), it isstatedthat theActexpandsthe listofgroundson
whichEUprovidesforaprohibitionofdiscrimination,becauseparents
and carers are now entitled to appeal to the Federal anti-discrimina-
tionagencytoenforcetheprohibitionofdiscrimination.TheGerman
Act, as theDirective transposedby it, is not revolutionary, as it fails

42 L.Waddington,M.Bell:The right to request, supranote13,p.515. Ontheso-called
discriminationbyassociationsee,for instance,L.Waddington:Reasonable Accommoda-
tion,cit. supranote41;C.Janda,H.Hermann:Die assoziierte Benachteiligung im Arbeitsre-
cht.“ZESAR”2023,vol.11–12,p.455.CaseC-83/14CHEZRazpredelenieBulgariaADv
KomisiazazashtitaotdiskriminatsiaEU:C:2015:480.

43 W.Brose:Die Reform des PflegeZG,supranote34,p.316.
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torecognisethestatusofcaringasaprotectedcharacteristicwithinthe
anti-discriminationlaws.Theimplicationofthischoiceissimplythat
arighttocareremainsstillreliantonpre-existinganti-sexdiscrimina-
tionlegislation.WhileitiscommendablethattheGermanlegislatorfo-
cusesontherighttorequestflexibleworking,morewouldbeneeded
to protect carers from discrimination and to promote carers’ ability
toperforminapaidworkplace.

4.2. The right to request flexible working for care-related  
needs under Italian law. The example of agile work

Asfarasthetopicofflexibleworkinghourstailoredtocareneeds
is concerned, the Italian regulatory framework resulting from the re-
forms that have been introduced over the years, appears quite het-
erogeneous.Whilerecentandsignificantinnovationscanbeidentified
inanti-discriminationlaw,particularlyreferringtoLawNo.162/2021,
which includes “changes in the organisation of working conditions
andhours”within thenotionofdiscrimination, otherdomestic regu-
lations intersecting with this topic suffer from some delays. For ex-
ample, inthefieldofworkingtime,asalreadyanticipatedabove,the
regulatoryframeworkhasbeenfocusingmoreextensivelyonthecom-
pany’sinterestinflexibility,withoutprovidingadequatespaceforthe
worker’s self-determination in order to suit his or her lifestyle and
toreconcileworkandfamilylife.
The implementation of European legislation provides a valuable

opportunity to reconsider the standard approach, by placing greater
importanceontheindividualchoicesofworkers,parents,orcaregivers
as for theorganisationof a schedule that allows for the combination
of work and caregiving. However, the implementation of the direc-
tivethroughLegislativeDecreeNo.105/2022fallsshortinthisregard.
IncontrasttotheGermansystem,theItalianlegislatorentirelyneglects
instrumentsdesignedtofacilitateamoreadaptableworkorganisation
and the structuring of working hours for the purpose of reconcilia-
tion.Additionally, the transpositiondecreedoesnotaddress, at least
explicitly, theflexibleworkingmethodsmentioned inDirective 1158,
asdiscussedearlier44.

44 O.Bonardi:Il diritto di assistere. L’implementazione nazionale delle previsioni a favore 
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AccordingtowhatcanbeinferredfromEuropeanregulations,one
ofthe typesofcontractwheretheworker’sinterestin“choosing”(con-
trolling) working time – and, in general, flexibility aimed at satisfy-
ing the needs and interests of theworker – is fullymet seems to be
thatofremotework,which,unlikepart-time45,isexplicitlymentioned
inDirective1158,Art.9.
Our Italian legislator,at leastbasedonwhat intentionallydeclared,

headstowardsthisdirectionwhen,in2017,itchoosestopromoteagile
work through its legislative recognition: this instrument, qualified as
“amodeofexecutionofthesubordinateemploymentrelationship”(Ar-
ticle 18, paragraph 1, LawNo. 81/2017), is indeed conceivedwith the
double purpose of “increasing the competitiveness of companies and
facilitating employees’ work-life balance”. In this way, the legislator
shows awareness towards the evolution ofworkingmethods and the
productioninducedbytheadventofnewdigital technologies: inbrief,
bysigninganagreement,theemployeeisgrantedgreater“organisation-
al” freedom, that is, broader freedom todecide–albeitwithin certain
limits–whenandwheretoperformthework(“timesovereignty”)46.
The agile work performance is characterised by flexibility in time

andspaceofitsexecution,whichmeansthatanagileworkerisentitled
to carry it out “without strict time and place constraints”.An impor-
tantfeatureoftheagileworkprovisionsisthatpartoftheworkisper-
formed outside the company premises, without a fixed location. The
durationofworktime,thetimingofworktime,andspaceflexibilityare
crucialfactorsinemployees’abilitytobalancetheirworkandpersonal

dei caregivers della direttiva 2019/1158 in materia di conciliazione,andC.Alessi:La flessibilità 
del lavoro per la conciliazione nella direttiva 2019/1158/UE e nel d.lgs. 30 giugno 2022 n. 105,
bothin“Quaderno di DLM n. 14 dal titolo” “Diritto di conciliazione. Prospettive e limiti della 
trasposizione della dir. 2019/1158/UE”.Editorialescientifica2023.

45 In this regardseeV.Ferrante:Lavoro a tempo parziale.“Enciclopediagiuridica
Treccani”2008,p.1,69;C.Alessi,O.Bonardi,L.Calafà,M.D’Onghia:Per una traspo-
sizione responsabile della dir. 2019/1158/UE relativa all’equilibrio tra attività professionale e vita 
familiare per i genitori e i prestatori di assistenza.“Rivistagiuridicadellavoro”2022,p.111.

46 See,forexample:M.Tufo:Il lavoro digitale a distanza.Editorialescientifica2021;
S.Cairoli:Tempi e luoghi di lavoro nell’era del capitalismo cognitivo e dell’impresa digitale.
Jovene2020;G.Calvellini:La funzione del part-time: tempi della persona e vincoli di sistema.
Esi2020(spec.cap.IeII);E.Dagnino:Dalla fisica all’algoritmo: una prospettiva di analisi 
giuslavoristica.Adapt,UniversityPress2019;C.Spinelli:Tecnologie digitali e lavoro agile.
Cacucci2018;seealsoA.Occhino(ed.):Il lavoro e i suoi luoghi.Giuffré2018.
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lives.Thus, it isnot surprising thatagilework isgenerallyconsidered
awork–lifebalancetool,enablingparentstosharethecareoftheirchil-
dren.Thispointofviewwasalsoupheldbythe2019budgetlaw(Law
No.145/2018),whichrequired“theemployertogiveprioritytorequests
forperformingagileworkfromwomenwithinthreeyearsaftertheend
ofmaternityleave,aswellasfromworkerswhoareparentsofdisabled
children(Art.1,par.3-bisLawNo.81/2017)47.
However, “all that glitters is not gold” in this respect. Law No.

81/2017andsubsequentlegislativeinterventionscanbecriticisedforat
leasttworeasons.First,consideringthelegislator’sintentiontopursue
thegoalofwork-lifebalance,itishighlyquestionablewhetheritisap-
propriate to leave the power to regulate a wide range of working
conditionswithin the contractual autonomyof the parties to the em-
ployment contract.Under theemployment contract (andalso in case
ofagilework), the individualpositionof theworkervis-à-vis theem-
ployer is tooweak tocounteract thedominantpositionandreachan
agreementthatcanbalancethepaidworkandcaringresponsibilities.
Thelegislatoradoptedaformalisticapproach:thefreedomofcontract
of the contracting parties was not significantly restricted, notwith-
standing theunequalbargainingpowers theyenjoy48.The ItalianAct
onlyrequiresthatpartiescomplywiththerulesonmaximumweekly
and daily working time established by statutory law and collective
bargaining. Thematter is governed by collective agreements, which
areempoweredtosetthemaximumweeklyworkinghours.Secondly,
criticismisalsodirectedatthelegislativeinterventionof2018,where
theItalianlegislatordiscardstheideaofintroducingastatutoryright
to agile work for caring purposes and – contrary to what is found
inothermoreadvancedforeignexperiences–itonlyrequiresemploy-
ers to recognise a “priority” to requests for performing agile work
comingfromtheabove-mentionedpersons(art.1,par.3-bis)49.

47 I.Senatori,C.Spinelli:(Re-)Regulating Remote Work in the Post-pandemic scenario: 
Lessons from the Italian experience.“ItalianLabourLawe-Journal”2021,vol.14,issue1.

48 AccordingtoI.Senatori,C.Spinelli:(Re-)Regulating Remote Work, supranote13:
“The overestimated role recognised to the individual agreements implies some risks,
concerningfirst of all how ascertain that theworker’s consent is true, but also how
toavoiddiscriminationwhendefiningworkingconditions”.

49 SeeforexampleV.Maio:Il lavoro da remoto tra diritti di connessione e disconnes-
sione. In:M.Martone(ed.):Il lavoro da remoto. Per una riforma dello smart working oltre 
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4.3. Final remarks
The legal framework isnow, ingeneral terms50, confirmedbyLeg-

islative Decree No. 105 of 2022, which, instead of bringing national
legislationin linewithDir.1158,merelyextendsthisrighttoparents
with childrenup to 12yearsold, aswell as todisabledworkers and
caregivers (see themodificationsmade toArticle 18,paragraph3-bis,
LawNo.81/17).
Onewouldexpectthenational legislatortobeparticularlycareful

inestablishingemploymentrulesaimedataccommodatingtheneeds
of employees with broader caregiving responsibilities, thus seizing
the opportunity to clarify and strengthen measures that may assist
thoseoptingforremoteworkandoutlininglimitationsregardingthe
employer’s acceptable reasons for refusing such a request. However,
thisisnotthecase.Acleardistinctioncanbemadebetweentheright
to request flexibleworking arrangements under the EU law and the
“priorityright”thatparentsandcaregiversareentitledtoexerciseun-
derItalianlawtoperformtheirjobsremotely(art.4,LegislativeDecree
No.105/2022)51.
The EU law provides the worker with an entitlement to request

certain arrangements, thus triggering a statutory obligation for the
employer toconsider that request–asortofduty tonegotiate–and

l’emergenza.LaTribuna2020,pp.85–100.OnthetopicseealsoM.Brollo,M.DelCon-
te,M.Martone,C.Spinelli,M.Tiraboschi:Lavoro agile e smart working nella società post- 
 pandemica.Adapt2022.

50 A statutory “right” to agile work has been introduced in response to the
Covid-19pandemic,referredtoas“Pandemicagilework”.Thisspecialformofagile
workislimitedtospecificgroupsofworkers,suchasthosefacingheightenedhealth
risks or increased caregiving responsibilities, including disabled workers and par-
entsofchildrenundertheageof14affectedbyschoolclosures.However,according
to I.Senatori,C.Spinelli:Regulating Remote Work, supranote13,p.240,“Thisspecial
formhasbeenqualifiedasa‘right’,insofarastheemployerisobligedtoacceptevery
requestcomingfromaneligibleworker.However,theemployer’spositionismitigated
bytheconditionthattheremotisationneedstobecompatiblewiththeinherentcharac-
teristicsofthejobandwiththeneedsoftheorganisation:whichbringstodoubtabout
thepossibilitytoqualifytheworker’spositionasa‘right’inastrictsense”.

51 SeeO.Bonardi:Il diritto di assistere,andC.Alessi:La flessibilità del lavoro,cit.,both
in Quaderno di DLM,supra note45;E.Dagnino:Priorità per l’accesso al lavoro agile e ad altre 
forme di lavoro flessibile,andR.Casillo:Permessi e agevolazioni per i lavoratori caregivers 
familiari (art. 3, comma 1, lett. B, d.lgs. n. 105/2022).In:D.Garofalo,M.Tiraboschi,A.Filì,
A.Trojsi(eds):Trasparenza e attività di cura nei contratti di lavoro. Commentario ai decreti 
legislativi n. 104 e n. 105 del 2022,p.602,568.
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to make every effort to reach an agreement on flexible working ar-
rangementswith theworker. Under the EU law, the employer is re-
quiredtodiscussandassesstheadoptionofthemostsuitablemeasures
to balance two conflicting interests, thus being compelled to investi-
gateandimplementanaccommodation.
Conversely, under domestic regulation the employer has no obli-

gation todiscussflexibleworkarrangementswith theworker,as the
provision only refers to a “priority right”, which appears to be trig-
gered at a later stage of the decision-making processwhen requests
forcomparablejobpositionsareavailable.Thisimpliesthattheproce-
duralobligationsanemployermustcomplywith,uponreceivingsuch
arequest,arelessstringentthanthosefoundintheDirective.
Nevertheless, in Italian jurisdiction, the right to request flexible

workingarrangementscanfullyrealiseitspotentialthroughtheafore-
mentioned case lawof somenational courts, especially through the
protectionsfoundintheEUandnationalequalitylaw.Numerousde-
cisionsshowthatworkersexercisingtherighttorequestflexiblework-
ingarrangementscanalsofallwithinthescopeofanti-discrimination
law,whichgrantsthemanenhancedprotection.Itwasworthlessthat
in2021theItalianlegislatorindirectlycodifiedthiscaselawunderthe
newArticle25(2bis)oftheCodeforEqualOpportunities(ActNo.162
of5November2021),whichcameintoeffecton3December2021.
Whilethewordingmaynotbeentirelyclear,thelegislatorappears

to include thestatusofcaregiversamongoneof thegrounds forpro-
tectionagainstdiscriminationunderEqualityLaw52.Ontheonehand,
itmodifies theconceptofdiscriminationbyaddinga reference toall
“changesattheorganisationallevelandinworkingarrangementsand
working schedules at the workplace” which may disadvantage indi-
viduals with protected characteristics such as age, care duties, preg-
nancy ormotherhood/fatherhood (including adoption), or taking up
relatedrights.Ontheotherhand,thisprovisionaimstopreventsuch
disadvantagesthatcouldhindertheirparticipationinlifeorcareer.
The concept of gender equality is closely linked towork–life bal-

ance,andthiscouldallowfortheinterpretationofnationallegislation
in thelightoftheobjectivesenshrinedintheEUlaw,thushighlighting

52 See,forinstance,R.SantagatadeCastro:Discriminazione diretta e indiretta. Una 
distinzione da ripensare?“Lavoroediritto”2022,p.509.
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theemployees’rightandtheconceptofworking-timeflexibilityinthis
context53.ActNo.162of2021couldhelpaddressgapsleftopenbythe
legislator in2022.ThenewArticle25 (2bis) representsacrucialstep
towards protecting the right to care. It is evident that the protection
andpromotionofWork–LifeBalance involvevarious tools and legal
instruments,especiallynon-discriminationlaw,whichcanplayadeci-
siverole.Thelegislator’sintentionisto restrictthemanagerialpreroga-
tiveoftheemployerconcerningtheorganisationofworkingtime54.
This amendment to the law on discrimination introduces certain

constraints to the exercise of managerial powers, specifically limit-
ing the employer’s freedom to change or reject a request for flexible
working arrangements. The employer is now obliged to justify a re-
fusal to provide flexible working arrangements. Consequently, the
employeeisrequiredtodemonstratethedisadvantageresultingfrom
changes in working arrangements and schedules, particularly affect-
ing thosewithcaregiving roles.Thechallenge is toestablish that the
ruleorpracticeinterfereswiththeemployee’srights,suchastheright
towork. The burden then falls on the employer to demonstrate that
the purpose of the rule or practice was to achieve a legitimate goal,
and the employer’s right to change or reject working arrangements
and schedules outweighs any unavoidable interference with the em-
ployee’sright.Therefore,theemployer’sdefenceshouldprevail,ifthe
changeisgenuinelyrelevanttobusinessneeds.
The protection against discrimination based on being a parent or

caregiver, explicitly set forth under Italian law, plays a similar role
asthatofareasonableaccommodationdutyandalreadyprovidesfor
ade factoaccommodationduty.Moreover,astheprincipleofnon-dis-
crimination based on being a carer is linked to the principle of non-
discrimination based on sex – considered a general principle of the
EU law– and it is considered that thenational rules set forthunder
Leg.DecreeNo.105/2022fallundertheEUlaw,anationalcourthear-
ing a dispute concerning the principle of non-discrimination related
tocareisentitledtoensurethefulleffectivenessoftheEUlaw,setting

53 Fortheideathatarighttocarearighttocarerequiresthatthestatusofcarer
isrecognisedasaprotectedcharacteristicseeN.Busby:A Right to Care? Unpaid Care 
Work in European Employment Law.OxfordUniversityPress2011,p.182.

54 G.Calvellini:Work-life balance,supranote28.
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aside anyprovision of national law thatmay conflictwith it, specifi-
callytheoneregardingthepriorityright,tobeinterpretedastheright
tosubmitarequest.
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Wybór, elastyczność organizacji pracy i konieczność zapewnienia  
opieki w erze cyfrowej: porównanie niemieckiego i włoskiego  

podejścia prawnego
Streszczenie

Niniejszy artykuł ma dwojaki cel: podkreślenie potencjału i ograniczeń nowego
prawadożądaniaelastycznejorganizacjipracywcelachopiekuńczych,ustanowionego
wdyrektywienr2019/1158,oraz rozważenie,poprzezprzeglądprawaUE, czy iw ja-
kimstopniuprawo tomożna interpretowaćw sposób,który rzeczywiście faworyzuje
interesypracownikówmającychobowiązkiopiekuńczenadinteresamipracodawców.

W artykule przeanalizowano niektóre przykłady podejść przyjętych w odniesie-
niudowdrażaniaprawadożądaniaelastycznejorganizacjipracywdwóchróżnych
jurysdykcjach, takich jak Niemcy iWłochy, oraz porównano decyzje transponujące
dokonane w dwóch różnych kontekstach prawnych. Autor argumentuje, również
w świetle tegobadania, żepotencjał obowiązku zapewnienia elastycznej organizacji
pracy można w pewnym stopniu zwiększyć poprzez zastosowanie zakazu dyskry-
minacji pośredniej, z którego można wywnioskować rodzaj obowiązku dostosowa-
nia.Obowiązek zapewnienia elastycznej organizacji pracymoże stanowić narzędzie
proceduralne do stosowania i wzmacniania testu proporcjonalności i racjonalnego
usprawnienia.
Słowa kluczowe:czaspracy,elastycznaorganizacjapracy,potrzebyopiekuńcze,Wło-
chy,Niemcy


