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Possible remedies to prevent the misuse

of diplomatic immunity
Summary

Since 1945, diplomatic immunity has altered. There are many factors which inhibit
immunity. Firstly, consistent Cold War retaliation existed. Second, national security in
the nuclear age was prioritized. The intricacy of international politics and mission ex-
pansion influenced a change. Also, the abuse of diplomatic and non-diplomatic immu-
nity necessitated modification. In the 1960s, when hundreds of diplomats were sued,
diplomatic immunity was called into doubt. Diplomatic abuses should force a reform
of the Vienna Convention. Functional needs explained immunity modifications in the
1960s. Increasing and expanding immunity categories contributed to the improvement
of the theory. However, there is no abuse remedy that is universally acceptable and
enforceable. Should functional necessity theory replace immunity’s cloak? The pacta
sunt serva concept of the noncontroversial law of treaties could be utilized to obtain
multilateral agreement on the nature, cause, and effect of the functional necessity theo-
ry. A Permanent International Diplomatic Criminal Court with mandatory jurisdiction
over accused diplomats and its own punishment system has been under discussion
since the late 1980s. It never occurred, yet it may have resolved the diplomat disagree-
ment between the victim and the accused.

Keywords: diplomacy, international relations, diplomatic immunity, Vienna Conven-
tion on Diplomatic Relations

1. Introduction

Nowadays it is essential that diplomatic immunity be changed to
properly integrate the Functional Necessity Theory and to give po-
tential plaintiffs under this theory Additional Submission assurances.
The creation of a new protocol to the Vienna Convention that would
provide governments’ permission to operate in this way would help
to achieve this goal, putting into effect bilateral agreements to lower
their immunity to a usable level. At some point in the future, it might
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become a benchmark in international law. Also, this approach is re-
spected. States have the authority to determine how their diplomatic
staff will be handled in other states thanks to the exercise of state sov-
ereignty. Additionally, it resolves the reciprocity issue that develops
in countries that put such accords into effect, obtaining the same stan-
dard of treatment for their diplomats while they are abroad. Such an
arrangement would not be deemed to be in contravention of the other
protections and concepts of the Vienna Convention'.

A permanent international diplomatic criminal court with manda-
tory jurisdiction over ambassadors suspected of committing crimes has
been proposed by one commentator. The court would become an in-
quisitorial body under this idea, serving as both the prosecution and
the defense. This court would have the authority to levy fines and, in
dire circumstances, place ambassadors in its own prisons. This idea
has two useful advantages. First, local procedures would not have the
potential to unfairly disadvantage the court’s operations. Second, us-
ing a court outside of the framework of bilateral relations prevents the
breaking of diplomatic ties under dire circumstances. Many advan-
tages of this approach call for further study

2. Introducing new provisions into the
Vienna Convention on Diplomatic Relations

The aim of possibly amending the Vienna Convention was to re-
duce the scope of diplomatic immunity for criminal conduct, which
poses a problem in receiving States. The areas of amendment can be
divided into three categories, namely the criminal acts of diplomats,
the abuse of the diplomatic bag, and the use of the mission®.

The following suggestions focus on restricting the extent of dip-
lomatic immunity*. There must be a universal agreement on a list of

! V.L. Maginnis: Limiting Diplomatic Immunity: Lessons Learned from the 1946 Conven-
tion on the Privileges and Immunities of the United Nations. “J. Int'1 L” 2003, Vol. 28, https://
brooklynworks.brooklaw.edu/bjil/vol28/iss3/6 (visited Apr. 3, 2022).

2 M.S. Ross: Rethinking Diplomatic Immunity: A Review of Remedial Approaches to Ad-
dress the Abuses of Diplomatic Privileges and Immunities. 2011, p. 4.

* AM. Farahmand: Diplomatic Immunity and Diplomatic Crime: A Legislative Proposal
to Curtail Abuses. “Journal of Legislation” 1989, Vol. 16, p. 102.

* Ibid., p. 102.
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crimes for which diplomatic immunity is waived for all governments.
The list might be titled “universal crimes list”. The prohibited activity
should encompass any acts of violence against others, such as mur-
der, assault, battery, and driving under the influence. Self-defense acts
would be excluded from this list. In addition, property crimes would
be added to the list of global crimes. Diplomats should preserve im-
munity from parking and traffic offenses, as the receiving state may
easily harass ambassadors by enforcing motor vehicle restrictions
unduly strictly. The subsequent step would include the adjudication
of diplomats” misconduct. Signatory states must make it clear that if
a diplomat commits a crime on the universal crime list, it is the re-
ceiving state’s responsibility to judge the case according to local law.
Once ambassadors are aware that the receiving state has the ability to
pursue them criminally for their illegal conduct, it is extremely likely
that criminal activity will decrease’.

This sort of change might result in the receiving state harassing
diplomatic visitors within its boundaries. To acquire influence over the
sending State, fabricated allegations against diplomats might be used
to arrest and prosecute diplomats or remove unwelcome representa-
tives entering the receiving State’s borders®.

This idea would, of course, be hampered by the fact that the “scope
of obligations” might sometimes be interpreted in an overly wide man-
ner; therefore, strict adherence to the rules may require unanimous
agreement for the concept to be entirely successful. Yet, even if it were
not properly implemented, the modification would go a long way to-
ward reducing outrageous abuses of immunity, such as Manuel Ay-
ree’s. On the other hand, one may argue that restricting diplomatic
immunity would allow governments to harass diplomats within their
boundaries. Unhappy with the sending nation, the host government
may create charges in order to arrest and prosecute diplomats for the
sake of gaining leverage in negotiations with the sending state’.

Even the most radical regimes view the maintenance of embassies
as a crucial indicator of sovereignty, therefore it appears doubtful that

® Ibid., p. 103.

¢ J.S. Parkhill: Diplomacy in the Modern World: A Reconsideration of the Bases for Diplo-
matic Immunity in the Era of High-Tech Communications. 1998, p. 21.

7 Ibid.
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reciprocity would lead to an increase in arrests, prosecutions, or expul-
sions that would render the upkeep of embassies untenable. All gov-
ernments have an interest in interactions that prevent the escalation of
retaliation for the retaliation.

As a deterrent against government maltreatment of diplomats and
a replacement for immunity, reciprocity appears to offer great poten-
tial. It has the benefit of being self-enforcing: nations are hesitant to
act against foreign ambassadors since their own nationals are equally
vulnerable abroad. It is not an ideal solution, however, because not all
governments possess the same countermeasure capabilities®.

Article 27 of the Vienna Convention must also be revised to mini-
mize diplomatic bag misuse. The diplomatic bag now allows dip-
lomats to carry narcotics, firearms, and even persons. Secondly, the
Agreement should be revised to standardize the size of diplomatic
bags. This standard size should let ambassadors transport secret, of-
ficial papers without intervention from the host country. In addition,
particular care should be allocated to embassy equipment and other
goods that fall within this category®, and special arrangements should
be implemented for product inspection. The host nation must also be
authorized to use electronic scanning, remote equipment inspection,
and dogs. Third, if the receiving state has strong suspicions about the
contents of the bag, it should be permitted to request a search of the
bag in the presence of an official representative of the sending state; if
the diplomat refuses to allow the search, the receiving state should be
permitted to demand the return of the diplomatic bag to the sending
state. If a diplomat is apprehended for abusing the diplomatic bag, the
receiving state should be able to punish him or her to the full extent
of the law. These proposed amendments to Article 27 of the Vienna
Convention should provide the necessary enforcement mechanism to
prohibit the abuse of diplomatic bags®.

Article 22 of the Vienna Convention stipulates that “the premises
of the mission shall be inviolable. The agents of the receiving state
may not enter them, except with the consent of the head of the mis-
sion”. Moreover, the mission’s premises are exempt from requisition,
attachment, and execution. Although the original drafters of the Vienna

8 Tbid.
® AM. Farahmand: Diplomatic Immunity and Diplomatic Crime, supra note 3, p. 103.
10 Ibid., p. 104.
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Convention believed that inviolability must be total to prevent abuses
by the receiving state, it appears that the growing use of diplomatic
premises for terrorism necessitates amending this article!'.

Exemption from prosecution for espionage is an example of the
futility of domestic punishments since any sentence is rendered inef-
fective by privileges and immunities. There has been a major breach of
domestic law, but the only recourse is the one of the protocols. Such
deterrence is unsuccessful, because it temporarily neutralizes the es-
pionage operation, but does little to remove the problem’s root cause,
thus allowing espionage to persist. Thus, if feasible, any reevaluation
of the receiving state’s domestic system must restrict the diplomat’s
authority to commit espionage. Such an approach would need a modi-
fication in current legislation to restrict protection to diplomatic and
consular community members who had committed espionage while
abusing their privileges and immunities. The amendment should state
unequivocally that spying is not a legitimate diplomatic activity'.

Alistair Brett has suggested amending Articles 22 and 27 to give
the International Court of Justice (ICJ]) the authority to suspend a non-
complying country from the United Nations and to force governments
to post monetary bonds as security for good diplomatic behavior".
The difficulty emerges during implementation. Although the Vienna
Convention does not provide a mechanism for amendment, there is no
official, unified method for requesting change. Yet, the U.N. General
Assembly might perhaps contemplate changing the treaty, but the lo-
gistics required in renegotiating or amending the Vienna Convention
would very certainly be insurmountable'.

There is no mechanism for amending the Vienna Convention. How-
ever, Article 39 of Vienna Convention on the Law of Treaties (general
rule regarding the amendment of treaties) states that “A treaty may
be amended by agreement between the parties. The rules laid down
in Part II apply to such an agreement except insofar as the treaty may
otherwise provide’.

' Ibid., p. 104.

2 N.P. Ward: Espionage and the Forfeiture of Diplomatic Immunity.“Int1L” 1977, Vol. 11.

3 L.S. Farhangi: Insuring Against Abuse of Diplomatic Immunity. “Stanford Law Re-
view” 1986, Vol. 38, pp. 1517-1548.

4 Ibid.

5 Vienna Convention on the Law of Treaties, p. 14.
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In relation to the embassy, Article 22 needs to be changed to read
as follows: For the receiving state to have the right to demand a search
of the diplomatic grounds, the suspected offense involving embassy
workers must first be included on the “universal offences list”. Sec-
ond, the receiving state is required to provide “probable cause” to
support the shady behavior at the embassy. If these conditions are
satisfied, authorities from the receiving state, along with chosen repre-
sentatives from other signatory countries, must be permitted to search
the embassy’®. The Vienna Convention may be exceedingly difficult to
alter logistically, but if the interests of the various States are aligned,
it should not be impossible, especially given the superpowers’ usual
unwillingness to agree on any Vienna Convention amendments'.

3. Implementation of the theory of functional necessity

Diplomatic immunity is not based exclusively on the requirement
of a function. Rather, it depends on a number of supplementary theo-
retical premises, including the representation of states, the sovereign
equality of states, and the key connected idea of reciprocity, in addi-
tion to functional needs'.

In its preamble, the Vienna Convention expresses a desire to organ-
ize diplomatic immunity using the functional necessity principle. The
Vienna Convention demonstrates this objective by giving varying de-
grees of immunity to four categories of embassy personnel. However,
the Vienna Convention departs dramatically from functional necessity
by defining diplomatic immunity in terms of individuals rather than
conduct, as functional necessity mandates. Consequently, many ac-
tions, both violent and nonviolent, that are incidental to the diplomatic
process are insulated from jurisdiction®.

The Vienna Convention exempts diplomatic personnel and their
families from civil liability for torts occurring in the “course of their

16° AM. Farahmand: Diplomatic Immunity and Diplomatic Crime, supra note 3, p. 104.

7 M. Moutzouris: Sending and Receiving: Immunity Sought by Diplomats Committing
Criminal Offences. Rhodes University 2008, p. 165.

8 J.E. Hickey Jr. and A. Fisch: The Case to Preserve Criminal Jurisdiction Immunity
Accorded Foreign Diplomatic and Consular Personnel in the United States. “Hastings Law
Journal” 1990, Vol. 41.

19 S.L Wright: Diplomatic Immunity: Proposal for Amending the Vienna Convention to
Deter Violent Criminal Acts. “Boston University International Law” 1987, Vol. 5.
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official duties”, with the exception of “private servants”. Furthermore,
suits based on contract cannot be brought against those in the top three
classifications if the contractual relationship arose in the course of of-
ficial duties. Immunity from criminal prosecution is allocated equally
based on a person’s classification. However, this immunity is over-
broad, because it is exceedingly improbable that all torts, contracts,
and criminal activities for which judicial process may arise are non-
collateral to the diplomatic process, particularly in the case of families
of diplomatic workers®.

The preamble to the Vienna Convention declares that diplomatic
privileges and immunities are not intended to benefit individuals,
but rather to facilitate the efficient execution of diplomatic missions
as state representatives. Adopting functional requirement as the guid-
ing concept for extending immunity yields a number of noteworthy
outcomes. First, it enables the mission’s premises, property, and com-
munications to be better protected. Second, a functional approach may
decrease the frequency with which immunity can be invoked. Particu-
larly for junior members of the mission’s personnel, immunity is only
attainable for conduct related to official duties and not for actions that
are purely private or personal. The concept of diplomatic immunity
becomes more attractive to the general public if immunity is limited
to those situations when it is required to perform official obligations®.

4. Bilateral treaties

The United States and Canada agreed in 1993 to extend complete
immunity to each other’s administrative and technical embassy Diplo-
macy in the Modern World staffs, individuals who had immunity under
the Diplomatic Convention solely for official activities. Even within the
framework established by the Vienna Conventions, there is considerable
room for governments to vary the scope of protection provided*.

2 Ibid.

2 J.T. Southwick: Abuse of Diplomatic Privilege and Immunity: Compensatory and Re-
strictive Reforms 1. “Syracuse Journal of International Law and Commerce” 1988, Vol.
15, pp. 83-102.

2 ].S. Parkhill: Diplomacy in the Modern World: A Reconsideration of the Bases for Diplo-
matic Immunity in the Eva of High-Tech Communications, supra note 6.
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Reforming diplomatic immunity to fully embrace the principle of
functional need and to give further protections to future claimants un-
der this approach is necessary. These protections include the methods
of settlement and waiver outlined in Part IIL.B of the UN Convention.
This aim might be attained by creating an extra protocol to the Vi-
enna Convention that authorizes governments to enter into bilateral
accords limiting diplomats’ immunity to functional immunity. By
allowing nations to opt into such an arrangement, those who legit-
imately fear diplomatic persecution can continue to use the Vienna
Convention’s framework. However, this protocol presents an option
for nations willing to limit total immunity. Eventually, if sufficient na-
tions execute such accords, the functional approach may mature into
a norm of customary international law requiring all governments to
accept functional immunity. In addition, this approach respects state
sovereignty and permits governments to determine the treatment of
their diplomatic employees. It also tackles the problem of reciprocity
by assuring nations who negotiate such agreements that their ambas-
sadors would get the same treatment in the receiving state. This agree-
ment would not contradict the Vienna Convention’s other safeguards
and concepts. The agreement would supersede the provisions of the
Convention pertaining to absolute immunity, while preserving the sec-
tions that provide additional rights®.

5. Suggestion for an International Permanent
Diplomatic Criminal Court

International dispute resolution has gained an extraordinary role
in international politics in recent years*, adopting a treaty to estab-
lish a permanent international criminal court in order to address one
of the long-standing deficiencies in the international humanitarian
law implementation system®. A “Permanent International Diplomatic

% V.L. Maginnis: Limiting Diplomatic Immunity: Lessons Learned from the 1946 Con-
vention on the Privileges and Immunities of the United Nations.”]. Int'1 L” 2003, Vol. 28, at
https://brooklynworks.brooklaw.edu/bjil/vol28/iss3/6 (visited Apr. 3, 2022).

# E.A. Posner and J.C. Yoo: Judicial Independence in International Tribunals. “Califor-
nia Law Review” 2005, Vol. 93, pp. 1-74, 4.

% C.K. Hall: The First Proposal for a Permanent International Criminal Court. “Interna-
tional Review of the Red Cross” 1998, Vol. 38, pp. 57-74, 57.
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Criminal Court” would have been beneficial for adjudicating allega-
tions brought about by the partial abolition of diplomatic immunity.
The International Court of Justice (IC]) was formed to settle disputes
between nations, not criminal proceedings; hence, it is superfluous for
the ICJ to accept the jurisdiction that this proposal offers. The follow-
ing paragraph details the planned court®.

ICJ decisions are more likely to be followed if there are effective
ways to enforce them. On the other hand, international law in general
and international adjudication in particular are often called weak be-
cause there are not many ways to enforce them?”. The establishment
of a Permanent International Diplomatic Criminal Court (Court) with
mandatory jurisdiction over suspected criminal actions committed by
individual ambassadors offers a potential solution to this deadlock. The
organic legislation of the Court would be an amendment to the Vienna
Convention. The specifics of the modification should be the topic of an
international convention convened under the supervision of the United
Nations General Assembly, which also oversaw the meeting that pro-
duced the Vienna Convention. Principal benefit of the Court is its ability
to treat persons and states neutrally. Members of the Court would con-
sist of legal professionals from states that have ratified the amendment,
chosen so as to prevent geographical or cultural prejudice. Although
the employment of jurors may look impractical, many judges hearing
a single case and the weight of evidence will help to the fair adjudi-
cation of disputes. In addition to mitigating any conflicts of interest,
the plethora of members hearing any one case helps to prevent them.
Members would recuse themselves from cases involving suspects of the
same nationality. Before the start of Court operations, rules of discovery,
procedure, and evidence would be formulated utilizing commonalities
across party states. The Court would employ an inquisitorial form of op-
eration. An adversarial approach that sets the burden of defense on the
transmitting state appears unworkable in light of the potential problems
associated with the sending state discovering evidence.

Due to the high political stakes associated with charges of state-
sponsored violent criminal behaviour, which would undoubtedly arise

% S.L. Wright: Diplomatic Immunity: Proposal for Amending the Vienna Convention to
Deter Violent Criminal Acts, supra note 19.
# C. Schulte: Compliance with Decisions of the International Court of Justice, 2004.
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in such criminal episodes, it is possible that the receiving state would
seek to obstruct the sending state’s discovery activities and destroy or
manufacture evidence. The risk of the receiving state blocking discov-
ery is decreased as a result of the Court’s adoption of both prosecutor
and defense positions. A staff of investigators affiliated to the Court
would perform evidence finding, therefore decreasing the probability
of further hostility between the sending and receiving states®. There is
a famous quote from the first president of the ICTY, Antonio Cassese.
It says that: “The ICTY is very much like a giant without arms and
legs—it needs artificial limbs to walk and work. And these artificial
limbs are state authorities. If the cooperation of states is not forthcom-
ing, they cannot fulfil their functions”. It has been quoted so frequently
that it risks becoming a cliche. However, it is mentioned so frequently
because it applies not just to the ICTY but also to the ICC. The Inter-
national Criminal Court will be ineffective unless States bypass the ab-
sence of a genuine supranational enforcement framework by working
with the ICC. In practice, investigations would be exceedingly chal-
lenging, and no trial could be held before the ICC if states do not give
assistance®. The ICJ Court of Justice has taken attempts to modernize
its processes, but the international community has indirectly opposed
the Court’s strengthening. Thus, the ICJ court taken efforts to improve
the efficacy of its internal operations, pushed litigating states to sub-
mit better, more concise written pleadings, and made its orders and
judgements readily accessible to all via its new website. On the other
side, the United Nations has imposed major fiscal restrictions on the
Court, hindering its capacity to manage its rising workload®. This is
one of the few instances where the ICJ has seen fit to cite a tribunal
other than itself. The dialogue has primarily been between the IC] and
ad hoc arbitral tribunals, some of which have contained serving or for-
mer ICJ judges. The sparse number of hard rules has left much room

% S.L. Wright: Diplomatic Immunity: Proposal for Amending the Vienna Convention to
Deter Violent Criminal Acts, supra note 19.

# 0. Bekou and R. Cryer: The International Criminal Court and Universal Jurisdic-
tion: A Close Encounter? “International and Comparative Law Quarterly” 2007, Vol. 56,
pp- 49-68, 60.

% ].1. Charney: The Impact on the International Legal System of the Growth of Interna-
tional Courts and Tribunals. “New York University Journal of International Law” 1999,
Vol. 31, pp. 697-708.
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for discretion, minimizing explicit rule conflicts. Greater concerns have
started to emerge in other areas, and these could get worse as more
tribunals get involved in directly cognate matters and the number of
foreign cases increases®. The debate arises as to whether the expan-
sion of international courts endangers the international legal system’s
cohesion. Not only may a cacophony of opinions on international legal
standards undermine the appearance that an international legal sys-
tem exists, but if analogous situations are not addressed similarly, the
entire nature of a normative legal system will be lost. If this occurs, the
validity of international law as a whole will be compromised®.
Multiple tribunals addressing the same matter without proper pro-
cedures for overlapping jurisdiction is an apparent risk®*. The rela-
tionship between international courts and tribunals and national law
and institutions, particularly national courts, is arguably the biggest
challenge posed by the expansion of the authority and activity of in-
ternational courts and tribunals. This problem has been extensively
discussed elsewhere and is not the subject of this study; nevertheless,
some of the writers bring attention to international law theories that
may be completely applicable to these concerns®. Experimentation
and inquiry, which can lead to advancements in international law, are
made possible by the plurality of international courts. The absence of
a firmly hierarchical framework allows international tribunals to col-
laboratively propose ideas that might be integrated into general inter-
national law. It also makes it easier for the international community
to evaluate these concepts. In the end, one would anticipate that the
finest ideas will be widely embraced, therefore adding to international
law. In certain instances, though, customized solutions for unusual
conditions may be preferable®. In the history of the IC], there are sev-
eral examples of such fail. Non-compliance may hurt the Court in two

1 B. Kingsbury: Foreword: Is the Proliferation of International Courts and Tribunals
a Systemic Problem. “New York University Journal of International Law and Politics”
1999, Vol. 31, pp. 679-696, 682.

2 ].I. Charney: The Impact on the International Legal System of the Growth of Internation-
al Courts and Tribunals, supra note 30.

% B. Kingsbury: Foreword: Is the Proliferation of International Courts and Tribunals
a systemic Problem, supra note 31, p. 683.

¥ Ibid., pp. 694-95.

% ].I. Charney: The Impact on the International Legal System of the Growth of Internation-
al Courts and Tribunals, supra note 30.
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ways: on the one hand, the decision it has rendered will be ineffec-
tive, and, on the other hand, frequent noncompliance may damage the
reputation of the Court and thus weaken its institutional position®.

6. The UN Convention on
State Jurisdictional Immunities and Property

The UN Convention was adopted by the UNGA three years after
Fogarty, which was a remarkable achievement. The Convention’s Ar-
ticle 5 presumes immunity from foreign courts. Embassy and consular
employment contracts are unclear under Article 11. Article 11(1) ex-
empts immunity “in a procedure which relates to a contract of employ-
ment” for forum labor, however paragraph sometimes restores State
immunity (2). Immunity applies when the employee is a diplomatic
agent or consular officer (subparagraphs (2)(b) I and (ii)), 8 when “the
subject of the proceeding is the recruitment, renewal of employment or
reinstatement of an individual” (subparagraph (2)(c)), or when the em-
ployee is a national of the employer State at the time the proceeding is
instituted, unless the person is a permanent resident of the forum State
(subparagraph (2)(e)). Undisputed exceptions precede. Subparagraphs
(d) (d) “Recruited to perform specific obligations in the exercise of gov-
ernmental authority” personnel are immune. Article 1 1(2)(d) grants
immunity if “the subject of the proceeding is the dismissal or ter-
mination of employment of an individual and as determined by the
head of State, the head of Government or the Minister for Foreign
Affairs of the employer state, such a proceeding would interfere
with the security interests of that state”. Both of these restrictions
have the ability to exclude a wide variety of employee claims at first
appearance.

Subparagraph (a) was derived from an earlier provision (also Arti-
cle 11 (2)(a)) in the 1991 International Law Commission Draft Articles
on State Immunity (ILC Draft Articles) that imposed immunity where
“the employee was hired to perform functions closely related to the
exercise of governmental authority”. Such a provision was construed

% N: Petersen: The International Court of Justice and the Judicial Politics of Identifying
Customary International Law. “European Journal of International Law” 2017, Vol. 28, pp.
357-85, 364.
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to preclude legal action by all individuals “entrusted with tasks relat-
ing to state security or fundamental interests of the state. Private sec-
retaries, code clerks, interpreters, and translators”?, in addition to top
policy-oriented personnel, were excluded from the right to sue. This
outcome would be closer to the one applicable in the states. Examples
include the United Kingdom, which have placed immunity from pros-
ecution on mission employment issues”.

The ILC’s Special Rapporteur construed subparagraph (2) to “ex-
clude administrative and technical staff of a diplomatic mission from
the scope of [the broad exception to immunity in] paragraph 1(a)”.
Gerard Hafner’'s ILC Working Group suggested a considerable im-
munity reduction to Article 1 1(2)(a) of the ILC Draft Articles in 1999.
Hence, immunity exists only where “the employee has been recruited
to undertake defined obligations in the exercise of governmental au-
thority”. Hafner, who chaired the UN Working Group that concluded
the Agreement, wanted fewer troops. He refused to change the follow-
ing: “administrative and technical staff should be expressly referred to
in Article 1 1(2)(a) and denied rights to sue” despite ILC members’ de-
mands. Hafner claimed that administrative workers, whose court prac-
tice was still unestablished, should not be grouped in one category.
So, subparagraph (2)(a) should be used to evaluate if each employee
exercised governmental authority and immunity independently. Con-
sider employee tasks. “Some delegations considered the Chairman’s
definition of subparagraph (a) was too restrictive and should include
administrative and technical staff”, Hafner wrote after the ILC for-
warded Draft Articles to the UN General Assembly Sixth Committee
Working Group. Hafner later admitted that Article (2)(a) did not apply
to all diplomatic and consular staff. In 2010, he noted the ILC’s draft
“was potentially substantially bigger” in including mission crew, but
it was limited™.

Convention coverage excludes some administrative, technical, and
service staff. (2) excludes “ancillary functions” (a). So, workers imple-
menting State foreign and defense policy, handling sensitive govern-

¥ R. Garnett: State and Diplomatic Immunity and Employment Rights: European Law to
the Rescue? “The International and Comparative Law Quarterly” October 2015, Vol. 64,
No. 4, pp. 783-827, at https://www jstor.org/stable/24761320 (visited Jan. 12, 2023).

% Ibid.
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ment papers, or doing activities with no private sector parallel presum-
ably undertake “functions in the exercise of governmental authority”.
Passport and visa issuers, government advisors, diplomats, and intel-
ligence agents fall within this category. A chauffeur who drives mis-
sion members, an accountant, or a marketing and product promotions
agent are too common to include. Cooks, cleaners, butlers, and mission
maintenance workers would also be exempt. If correct, this narrows
State immunity in mission employment situations. Article 11(2)(d) of
the UN Convention allows senior officers of the defendant employer
State to classify wrongful dismissal or termination claims as “interfer-
ing with (its) security interests” and reinstate immunity. It was not in
the ILC Draft Articles. However, because wrongful dismissal is a com-
mon complaint, the subparagraph may reestablish State immunity in
many cases. National security and diplomatic/consular post-security
are security interests. Hafner’s 2010 comments do not help with this
rule®. Hafner’s comment, which was made in 2010 suggests that it was
intended to be used sparingly with the risk of “misuse”, while being
limited by the requirement that “the existence of such security inter-
ests ... be determined by a superior state organ”.

It remains to be seen whether Hafner’s confidence in its limited use
is justified. States with absolute views of State immunity in employ-
ment cases could be tempted to rely on their wide discretion under
the provision to obstruct employees” claims and there would be little,
if any, scope for claimants to obtain judicial review of such decisions.
Fortunately, in a recent Indian decision, the court was careful not to
find immunity under this provision where there had been no determi-
nation by the relevant foreign government authority that the proposed
action for wrongful dismissal would interfere with the State’s security
interests®.

7. Conclusion
The many approaches that have been proposed are not foolproof
solutions to the problem of abuse, but they might assist in lowering
the incidence of abuse. The removal of diplomatic immunity does not

¥ Ibid.
40 Ibid.
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compromise the functioning of the diplomatic process, nor does it
change the definition of the idea of functional necessity.

The employment of bilateral treaties is the recommended course
of action, and countries ought to pursue this course of action in order
to figure out what the right levels of immunity should be between
members of diplomatic personnel and the families of such members. In
addition, the states would be free to make written agreements that are
customized to their specific diplomatic requirements, and they would
be expected to adhere to those accords. This would be a condition of
the freedom to create written agreements.

The formation of a Permanent International Diplomatic Criminal
Court has the potential to be an undertaking that is fruitful in the
long run. However, it could have the same effect as the International
Criminal Court and the International Court of Justice in the sense that
the decisions and judgments of the courts will not be taken seriously,
and powerful states may choose to ignore them. This would be the
case if it had the same effect as the International Criminal Court and
the International Court of Justice. In addition to that, a change needs
to be made to the Vienna Convention, which, as was indicated previ-
ously, is a difficult task. This is a must.
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Mozliwe $rodki zaradcze zapobiegajace naduzywaniu
immunitetu dyplomatycznego
Streszczenie

Poczawszy od 1945 roku, immunitet dyplomatyczny ulegt zmianie. Jest wiele czyn-
nikéw, ktére powoduja ograniczenie immunitetu. Po pierwsze, dlugo obowiazywat
trwaty Srodek odwetowy w postaci zimnej wojny. Po drugie, priorytetem bylto bezpie-
czenstwo narodowe w erze nuklearnej. Na zmiany w tym obszarze miaty wptyw takie
czynniki jak zawito$¢ polityki miedzynarodowej i rozszerzenie misji. Naduzywanie
immunitetu dyplomatycznego i niedyplomatycznego wymusito wprowadzenie mody-
fikacji. W latach 60., kiedy setki dyplomatow zostato pozwanych, immunitet dyploma-
tyczny zostat podany w watpliwos$é. Naduzycia dyplomatyczne powinny przyczynic
sie do reformy Konwencji wiedenskiej. W latach 60. modyfikacje immunitetu wynikaty
z potrzeb funkcjonalnych. Zwiekszanie i rozszerzanie kategorii immunitetu przyczy-
nito sie do udoskonalenia teorii. Nie istnieje Zaden srodek ochrony przed naduzycia-
mi, ktory bylby powszechnie akceptowalny i egzekwowalny. Czy teoria koniecznosci
funkcjonalnej powinna zastapi¢ ptaszcz immunitetu? Koncepcja pacta sunt serva, czyli
niekontrowersyjnego prawa traktatéw, mogtaby zosta¢ wykorzystana do uzyskania
wielostronnego porozumienia co do natury, przyczyny i skutkéw teorii koniecznosci
funkcjonalnej. Staly Miedzynarodowy Dyplomatyczny Sad Karny z obowiazkows ju-
rysdykcja nad oskarzonymi dyplomatami oraz z wlasnym systemem Kkar jest przed-
miotem dyskusji od konca lat 80. Nigdy nie doszlo do jego utworzenia, jednak mdgt
on rozwigzac spor dyplomatéw pomiedzy ofiarg a oskarzonym.

Stowa kluczowe: dyplomagja, stosunki miedzynarodowe, immunitet dyplomatyczny,
Konwencja wiedenska o stosunkach dyplomatycznych
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ILO Convention No. 190 concerning
the Elimination of Violence and Harassment
in the World of Work and Recommendation No. 206’

Summary

Violence and harassment are present in the world of work in the most diverse forms?.
The ILO Violence and Harassment Convention 2019° should therefore be of great im-
portance for labour law practice. It was adopted on 21 June 2019, together with the
non-binding Recommendation for Implementation (No. 206)*, on the occasion of the
centenary of the ILO.

As the Convention falls partly within the competence of the European Union, with
the EU not being able to ratify the Convention itself’, the European Commission has
invited the member states to ratify the Convention by the end of 2022°. The German
Federal Government is currently planning ratification’.

! This article is based on the expertise written by Eva Kocher, Miriam Schwartze and
Vanessa von Wulfen for the German Trade Union Association (Deutscher Gewerkschafts-
bund, DGB). Many thanks go to the co-authors of the expertise for the cooperation!

2 European Foundation for the Improvement of Living and Working (Eurofound),
Sixth European Working Conditions Survey: 2015, 2015; European Agency for Safety and
Health at Work, Factsheet 24 — Violence at work, 2002.

* ILO- Convention No. 190 concerning the elimination of violence an harassment in
the world of work, of 21 Jun 2019.

* Recommendation 206 concerning the elimination of violence and harassment in
the world of work, of 21 Jun 2019.

> According to Art. 1 sec. 2 of the ILO Constitution, members of the ILO shall be
the States.

¢ European Commission, 22.1.2020, Proposal for a council decision authorising Member
States to ratify, in the interest of the European Union, the Violence and Harassment Convention,
2019 (No. 190) of the International Labour Organization, COM(2020) 24.

7 Coalition Agreement for 2021-2025, available at https://www.bundesregierung.
de/resource/blob/974430/1990812/04221173eef9a6720059cc353d759a2b/2021-12-10-ko-
av2021-data.pdf?download=1 (accessed 28 Oct 2022).
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In the following, I give an overview of the Convention and, using German law as
an example, discuss how it could be implemented in a legal system shaped by EU law.

Keywords: Labour law; violence; harassment; domestic violence; occupational health
and safety; vulnerability; International Labour Organization

1. ILO Convention 190 and Recommendation 260: Overview

The aim of the Convention is to abolish and prevent violence and
harassment in the world of work. To this end, the Convention obliges
ratifying member states to respect, promote and realise the “right of
everyone to a world of work free from violence and harassment” (Art.
4 para. 1). According to Art. 4 para. 2, an “inclusive, integrated and
gender-responsive approach” should be chosen, which includes a legal
prohibition of violence and harassment, mainstreaming of all relevant
policies (cf. Art. 11 lit. a)),” guidance and awareness-raising campaigns
(cf. Art. 11 lit. b) and c)), in sum: a comprehensive strategy against vio-
lence and harassment at work.

The Convention consistently recognises the role of gender violence
and harassment it thus implements a gender mainstreaming approach.
Furthermore, Art. 6 not only emphasises the need for protection against
discrimination for women workers in general, but also calls for a specific
prohibition of discrimination for all persons who, due to specific vulner-
abilities, are “disproportionately affected by violence and harassment in
the world of work”.

1.1 Definitions, prohibition and fields of application

Artt. 1-3 in sections I. and II. form the basis of the Convention by
defining the key terms “violence and harassment” (Art. 1) as well as
the personal and material scope of application (Artt. 2, 3). According to
Art. 7 in conjunction with Art. 4 para. 2 lit. a) of the Convention, rati-
fying states are obliged to adopt “laws and regulations to define and
prohibit violence and harassment in the world of work”. Art. 1 para. 1
lit. a) of the Convention describes violence and harassment as “a range
of unacceptable behaviours and practices, or threats thereof, whether
a single occurrence or repeated, that aim at, result in, or are likely to
result in physical, psychological, sexual or economic harm (...)".
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Sexual harassment is defined under international law in Art. 40 of
the Istanbul Convention as “any form of unwanted verbal, non-verbal
or physical conduct of a sexual nature with the purpose or effect of
violating the dignity of a person, in particular when creating an in-
timidating, hostile, degrading, humiliating or offensive environment”.
These definitions, for one, explicitly cover one-off incidents. On the
other hand, the definition of the ILO Violence and Harassment Con-
vention covers a conduct or the threat thereof not only if it aims at
harm, but also if it results in harm or even if there has not been any
harm, but the conduct is likely to result in harm or a violation of le-
gally protected interests. The Convention therefore qualifies the objec-
tive probability of a violation to be sufficient to establish violence or
harassment. Fault on the part of a penetrator will therefore not be a
prerequisite for establishing a violation.

Violence has not been defined explicitly. However, the ILO Code of
Practice “Workplace violence in services sectors and measures to com-
bat this phenomenon” of 2003 also contains the following definition:
“Any action, incident or behaviour that departs from reasonable conduct
in which a person is assaulted, threatened, harmed, injured in the course
of, or as a direct result of, his or her work”®. The European Framework
Convention on Harassment and Violence (No. 3 para. 3) also contains a
definition, albeit vague: “Violence occurs when one or more worker or
manager are assaulted in circumstances relating to work”.

1.2 Prevention

In section IV, the Convention obliges member states to make em-
ployers responsible for the prevention of violence and harassment.
Preventive measures are set out in Art. 9 in particular, which requires
legislation to oblige employers to take “appropriate steps commen-
surate with their degree of control”. A number of concrete measures
(Art. 9 lit. a)-d)) are listed here, which employers must be obliged
to take, provided that the measures are “reasonably practicable”, in

particular “identify hazards”, “assess the risks of violence and harass-
ment” and “take measures to prevent and control them” (Art. 9 lit. c))

8 On this definition cf. J. Pillinger: Violence and Harassment Against Women and Men in
the World of Work. Trade Union Perspectives and Action. ILO (ed.) 2017, pp. 5-6.
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as well as provide workers and other persons concerned with infor-
mation and training (Art. 9 lit. d)). Psychosocial risks shall be given
special consideration in the management of occupational safety and
health (Art. 9 lit. b)).

1.3 Sanctions and enforcement

Section V is dedicated to enforcement and remedies. Member States
must ensure sanctions and monitoring as well as provide effective en-
forcement and remedies for the persons concerned. The concrete obli-
gations of the Member States are described mainly in Art. 10.

On the one hand, there are requirements for monitoring and super-
vision by public authorities and other external bodies (Art. 4 para. 2
lit. d), f), h); Art. 10 lit. a), h)°®). According to Art. 10 lit. h), the member
states will have to “ensure that labour inspectorates and other relevant
authorities, as appropriate, are empowered to deal with violence and
harassment in the world of work, including by issuing orders [...]".

On the other hand, legal requirements are formulated in order to
give persons likely to be affected by violence or harassment, to access
to remedies (Art. 4 para. 2 lit. d), e), f); Art. 10 lit. b), d), e), g)). Com-
plainants, victims, witnesses and whistle-blowers must be protected
from victimisation or retaliation (Art. 10 lit. b) iv) of the Convention);
complainants and victims must have access to legal, social, medical
and administrative support measures (Art. 10 lit. b) v) and e)). No.
17 of the Recommendation mentions 24-hour hotlines or specialised
police units as examples. The privacy of the persons concerned must
be protected through confidentiality (Art. 10 lit. c)).

No. 14 of the Recommendation mentions reinstatement and com-
pensation for damages as possible remedial measures; No. 15 propos-
es compensation for illness. No. 16 contains minimum standards for
complaint and dispute resolution mechanisms in cases of sexualised
violence and harassment.

 Cf. Violence and Harassment Recommendation 206, Para. 21, on the necessary
mandates of national bodies responsible for labour inspection, occupational safety and
health, and equality and non-discrimination.

s.4z17



ILO Convention No. 190 concerning the Elimination of Violence...

2. Current German law against violence
and harassment in the world of work

The Recommendation indicates, under No. 2, that implementation
should take place in particular in “labour and employment, occupa-
tional safety and health, equality and non-discrimination law, and in
criminal law, where appropriate”.

In fact, in German law, issues of violence and harassment, also with
regard to the world of work, are regulated in a whole series of norms.
The constitution imposes duties on the state to protect, in particular,
the general right of personality (Art. 2 para. 1 in conjunction with Art. 1
para. 1 of the Constitution (Basic Law, GG))" and physical integrity
(Art. 2 para. 2 s 1 of the Basic Law)'!. Art 3 para. 2 and Art. 3 para. 3
of the Constitution protect against direct and indirect discrimination
on grounds of gender, and oblige the state to provide protection in this
respect as well'.

General prohibitions of violence and harassment are found in crim-
inal law as well as in general contract law and tort law. However, all of
these offences presuppose fault. These norms fall short of the systemic
approach of the Convention, which already applies when an injury is
only the possible consequence of conduct. The existing norms are also
not specific enough for the prevention of violence and harassment in
the world of work.

More interesting for an implementation of Convention 190 in this
respect are labour law regulations, especially the rules against har-
assment, anti-discrimination law and the law on health and safety at
work. The existing European social partner framework agreements are
also of interest. The Framework Agreement on Work-Related Stress of
October 2004 already recognised that “harassment and violence at the
workplace are potential work-related stressors”; however, it explicitly
excluded “violence, harassment and post-traumatic stress” from its
scope. Therefore, the European Framework Agreement on Harassment

10 U. Di Fabio, in T. Maunz, G. Diirig (eds.): Grundgesetz Kommentar. 2020, Art. 2 Abs.
1, marg. 127, marg. 135.

' U. DiFabio, in T. Maunz, G. Diirig (eds.): Grundgesetz Kommentar. 2020, Art. 2 Abs.
2, Nr. 1 marg. 51, marg. 81, 86.

12°S. Baer, N. Markard, in H. v. Mangoldt, F. Klein, C. Starck (eds.): Kommentar zum
Grundgesetz. 2018, Art. 3 GG, marg. 352 f., marg. 414 ff.
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and Violence at Work that was concluded in 2007", pursues the goal to
“increase the awareness and understanding of employers, workers and
their representatives of workplace harassment and violence” and “pro-
vide [...] at all levels with an action-oriented framework to identify,
prevent and manage problems of harassment and violence at work”
(No. 2 of the Framework Agreement). According to No. 5 of the agree-
ment, the members of the European social partners'* have committed
to implementing the agreement in the EU Member States.

2.1 Prohibition of violence and harassment in the workplace

The introduction of a new statutory offence is therefore recom-
mended in order to meet the Convention requirements. A new defini-
tion of harassment could be based on the general definition of harass-
ment or on the definitions of discriminatory and sexual harassment in
Sec 3 paras. 3 and 4 of the German General Act on Equal Treatment
(Allgemeines Gleichbehandlungsgesetz, AGG).

Although the Federal Labour Court (Bundesarbeitsgericht, BAG)
still emphasises that harassment (German term: “mobbing”) is not a
fixed legal concept, it has found a definition that is now regularly ap-
plied. According to this definition, molesting means “systematic hostil-
ity, harassment or discrimination of employees against each other or
by superiors”®. In harassment, therefore, it is not a single act that is
legally relevant, but only “the combination of several individual acts
in a comprehensive process”. It does not matter whether the individual
acts that form part of the process are illegal in themselves'.

The BAG based its definition on the legislator’s definition of the
term “discriminatory harassment” in the AGG; here, the legislator “ul-
timately also circumscribed the term [...] insofar as [the harassment]

13 European Commission: Communication from the Commission to the Council and the
European Parliament transmitting the European framework agreement on harassment and vio-
lence at work. COM (2007) 686 fin.

14 BUSINESSEUROPE, UEAPME, CEEP and ETUC (and the liaison committee EU-
ROCADRES/CEC).

> Federal Labour Court (BAG), 16 May 2007 - 8 AZR 709/06; BAG, 15 Jan 1997 — 7
ABR 14/96.

16 BAG, 16 May 2007 - 8 AZR 709/06; BAG, 25 Oct 2007 - 8 AZR 593/06; BAG, 24 Apr
2008 - 8 AZR 347/07.
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has its causes in [a category of discrimination law]”". Discriminatory
harassment within the meaning of Sec. 3 para. 3 AGG (German term:
diskriminierende “Beldstigung”) is therefore a special form of harass-
ment (“mobbing”). The definition is derived from Art. 2 para. 3 of
Directives 2000/43/EC and 2000/78/EC, or Art. 2 para. 1 c) of Direc-
tive 2006/54/EG. According to these norms, (discriminatory) harass-
ment occurs “when unwanted conduct related to a ground referred
to in [the Directive(s)] [has] the purpose or effect of violating the dig-
nity of a person, and of creating an intimidating, hostile, degrading,
humiliating or offensive environment”. Conduct is unwanted if the
undesirability of the conduct is visible from an objective perspective;
“discernible disapproval” by the person affected is not required'. For
the acknowledgment that harassment has occurred, German law also
does not require that a violation of the dignity of the person concerned
was intended or caused. A violation of dignity is already considered
to have been caused if it has actually occurred according to objective
standards; intentional conduct is not required®.

However, the offence can only be considered if a “hostile environ-
ment” has arisen®. Even if it is acknowledged that in individual cases
a (particularly serious) one-off behaviour can influence and create an
entire environment, in principle, one-off conduct is not acknowledged
to lead to the creation of a hostile environment in German law; con-
duct of a certain duration and continuity is usually required.

Sec. 3 para. 4 AGG contains a special provision for sexual ha-
rassment. The norm specifies which conduct is to be regarded as dis-
criminatory; it contains an exemplary list: “unwanted sexual acts and

7 BAG, 25 Oct. 2007 - 8 AZR 593/06; BAG, 28 Oct 2010 — 8 AZR 546/09; BAG, 24
Apr 2008 - 8 AZR 347/07; BAG, 15 Sept 2016 — 8 AZR 351/15; A. Panzer-Heemeier, in I.
Grobys, A. Panzer-Heemeier (eds.): Stichwort-Kommentar Arbeitsrecht. 2017, “Mobbing”,
marg. 4; P. Schrader, J. Schubert, in W. Daubler, M. Bertzbach (eds.): Allgemeines Gleich-
behandlungsgesetz. 2008, AGG § 3, marg. 15, 91.

8 M. Schlachter, in R. Miiller-Glége, U. Preis, I. Schmidt (eds.): Erfurter Kommen-
tar zum Arbeitsrecht. 2021, AGG § 3, marg. 16; P. Schrader, J. Schubert, in W. Daubler,
M. Bertzbach (eds.): Allgemeines Gleichbehandlungsgesetz. 2008, AGG § 3, marg. 85.

1 M. Schlachter, in R. Miiller-Glége, U. Preis, I. Schmidt (eds.): Erfurter Kommentar
zum Arbeitsrecht. 2021, AGG § 3, marg. 18.

2 M. Schlachter, in R. Miiller-Gloge, U. Preis, I. Schmidt (eds.): Erfurter Kommen-
tar zum Arbeitsrecht. 2021, AGG § 3, marg. 19; J. Schubert, in W. Daubler, M. Bertzbach
(eds.): Allgemeines Gleichbehandlungsgesetz. 2008, AGG § 3, marg. 84.
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requests to do so, sexually specific physical touching, remarks with
sexual content as well as unwanted showing and visible display of
pornographic images”)*. As with Sec. 3 para. 3 AGG, sexual harass-
ment under Sec. 3 para. 4 AGG is “caused” by its mere objective oc-
currence. In contrast to Sec. 3 para. 3 AGG, even one-off incidents can
constitute sexual harassment®.

Sec. 3 para. 3 AGG covers any conduct and thus all “behaviours
and practices” mentioned in Art. 1 para. 1 of ILO Convention 190.
Just as the Convention, Sec. 3 para. 3 AGG chooses a victim-centred
approach: the offence is considered to have taken place if harassment
has objectively occurred. Whether or not this was intentional is irrel-
evant. However, the norm is currently not applied to one-off or first-
time acts. Moreover, with regard to the Convention, it does not cover
instances where a violation has not yet been caused or intended, but
will probably be caused in the future.

The concept of violence has not yet been explicitly used in German
civil and labour law norms; it is not formulated outside of criminal
law.

2.2 Prevention

Anti-discrimination law also contains far-reaching and concrete or-
ganisational obligations for employers; Sec. 12 AGG obliges them to
prevent discriminatory and sexual harassment. Above all, occupational
health and safety law concretises the employer’s preventive duties, in
accordance with Council Directive 89/391/EEC of 12 June 1989 on the
introduction of measures to encourage improvements in the safety and
health of workers at work. The German Occupational Health and Safe-
ty Act (ArbSchG) serves to “ensure and improve the safety and health

2l M. Schlachter, in R. Miiller-Gloge, U. Preis, I. Schmidt (eds.): Erfurter Kommen-
tar zum Arbeitsrecht. 2021, AGG § 3, marg. 21; J. Schubert, in W. Daubler, M. Bertzbach
(eds.): Allgemeines Gleichbehandlungsgesetz. 2008, AGG § 3, marg. 96. See also the defini-
tion in Art. 2 para. 1 d) Directive 2006/54/EC: sexual harassment: “where any form of
unwanted verbal, non-verbal or physical conduct of a sexual nature occurs, with the
purpose or effect of violating the dignity of a person, in particular when creating an
intimidating, hostile, degrading, humiliating or offensive environment”.

2 M. Schlachter, in R. Miiller-Gloge, U. Preis, I. Schmidt (eds.): Erfurter Kommen-
tar zum Arbeitsrecht. 2021, AGG § 3, marg. 20; J. Schubert, in W. Daubler, M. Bertzbach
(eds.): Aligemeines Gleichbehandlungsgesetz. 2008, AGG § 3, marg. 97.
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of employees at work through occupational health and safety mea-
sures” (Sec. 1 para. 1 s 1 ArbSchG). Sec. 4 lit. 1 ArbSchG clarifies that
this also covers psychological factors®. Since occupational safety and
health law is preventive in nature, it provides employers with binding
guidelines for the design of workplaces. It does not define prohibited
behaviour, but names the legal interests to be protected.

In this context, the basic preventive obligation of Sec. 3 ArbSchG is
concretised by a whole bundle of obligatory measures. All measures
must be based on the principles laid down in Sec. 4 ArbSchG (e.g. haz-
ard reduction, structural measures before individual measures, consid-
eration of scientific findings, non-discrimination, protection of special
needs). A central instrument is the risk assessment (Sec. 5 ArbSchG).
Employers must “evaluate the risks to the safety and health of work-
ers” (see Art. 6 Abs. 3 lit. a) of Directive 89/391/EEC) and determine on
this basis which occupational safety and health measures are necessary.

Overall, these standards comply with the prevention requirements
of the Convention; however, German law should make it explicitly
clear that these norms are also about the prevention of violence and
harassment at the workplace, as this has hardly been the focus in com-
pany practice so far.

2.3 Sanctions and enforcement

According to Sec. 17 para. 1 s 1 ArbSchG, the competent occupa-
tional health and safety authorities are responsible for monitoring
compliance with the employer’s occupational health and safety obli-
gations. At the same time, they must advise workers in this regard
(Sec. 17 para. 1 s 2 ArbSchG). Furthermore, Sec. 17 para. 2 ArbSchG
guarantees “effective reporting [...] mechanisms and procedures” (as
regulated by Art. 10 lit. b) introductory sentence of ILO Convention
190): Workers can turn to the competent authority if they are of the
opinion that the measures taken and means provided by the employer
to protect health and safety are not sufficient. There is also a special
provision for the protection of whistleblowers*.

% Cf. Art. 3 lit. e) ILO Convention No. 155 (Occupational Safety and Health Con-
vention), 1981.

% See also the “Whistleblower Directive” (Directive (EU) 2019/1937 of the European
Parliament and of the Council of 23 October 2019 on the protection of persons who re-
port breaches of Union law).
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The German legal situation also provides for the full range of reme-
dies required by ILO Convention 190, ranging from rights to refuse per-
formance (“right to remove oneself from a work situation”, as defined
in Art. 10 lit. g) of the Convention: Sec. 9 para. 3 ArbSchG, Sec. 14 AGG,
Sec. 275 para. 3 BGB), special termination rights (Sec. 626 BGB), damages
and compensation (e.g. Sec. 15 AGG, Sec. 280 BGB), to warnings and
dismissals against third party penetrators. However, German law does
not regularly provide for company dispute resolution mechanisms. The
conciliation hearing in labour court proceedings (Sec. 54 ArbGG) serves
as an equivalent, but extra-company dispute resolution mechanism.

2.4 Employer’s responsibility for colleagues and third parties

Anti-discrimination law also contains provisions regarding the
employer’s responsibility for the conduct of colleagues or third par-
ties (especially customers). In the event of discriminatory harassment
by colleagues (Sec. 12 para. 3 AGG) or third parties (Sec. 12 para.
4 AGG), employers are obliged to take “appropriate, necessary and
reasonable measures in individual cases”, for example “warning, re-
location, transfer or dismissal”®. Occupational safety and health law
and its preventive obligations also cover the dangers posed by third
parties, insofar as these dangers exist in connection with the employ-
ment relationship.

3. Challenges

3.1 Scope of application of the Convention:
“In the world of work”

Art. 3 defines the material scope of application as to when violence
and harassment occur “in the course of, linked with or arising out of
work”, as, for example, in “employer-provided accommodation”, or
while “commuting to and from work”.

% M. Schlachter, in R. Miiller-Gloge, U. Preis, I. Schmidt (eds.): Erfurter Kommentar
zum Arbeitsrecht. 2021, AGG § 12 marg. 3; R. Buschmann, in W. Ddubler, M. Bertzbach
(eds.): Allgemeines Gleichbehandlungsgesetz. 2008, AGG § 12 marg. 22.
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The last aspect in particular raises questions about the state of af-
fairs in current German law. For example, the scope of the preven-
tive obligations of anti-discrimination law is disputed: according to
one view, a close connection of the occurrence to the workplace is re-
quired®; according to another view, the employer’s duty to protect does
not relate solely to the workplace per se (since the wording of Sec. 12
para. 1 AGG avoids any reference to the establishment/company), but
generally to the workers” professional sphere”; according to the third
view, the duty to protect against discrimination exists independently
of company causation®. Accordingly, the question of how far employ-
ers are obliged to protect workers outside the workplace in the strict
sense is controversial®”. Certain functional limits result from the fact
that protective duties can only go as far as employers are legally and
actually able to fulfil them®. In sum, for an effective implementation
of ILO Convention 190, extensions of the existing duties will be neces-
sary.

3.2 Sector-specific hazards
Art. 8 lit. b) and c) of ILO Convention 190 oblige ratifying states to
identify the sectors, occupations or work situations in which workers
are most exposed to violence and harassment in order to protect them
effectively. According to No. 9 of Recommendation 190, special atten-
tion should be paid to “night work, work in isolation, health, hospital-
ity, social services, emergency services, domestic work, transport, edu-

% G. Thiising, in J. Sacker, R. Rixeker, H. Oetker, B. Limperg: Miinchner Kommentar
zum Biirgerlichen Gesetzbuch. 2020, AGG § 12, marg. 4.

¥ M. Schlachter, in R. Miiller-Gloge, U. Preis, I. Schmidt (eds.): Erfurter Kommentar
zum Arbeitsrecht. 2021, AGG § 12 marg. 1.

% R. Buschmann, in W. Ddubler, M. Bertzbach (eds.): Allgemeines Gleichbehandlungs-
gesetz. 2008, AGG § 12 marg. 1, 10-11.

¥ See on the one hand (no obligation): S. Krieger, in ].-H. Bauer, S. Krieger, J. Giin-
ther (eds.): Allgemeines Gleichbehandlungsgesetz und Ent”gelttransparenzgesetz. 2018, AGG
§ 12, marg. 6; on the other hand: R. Buschmann, in W. Daubler, M. Bertzbach (eds.):
Allgemeines Gleichbehandlungsgesetz. 2008, AGG § 12 marg. 10.

% Bundesregierung, Entwurf eines Gesetzes zur Umsetzung europdischer Richtlinien
zur Verwirklichung des Grundsatzes der Gleichbehandlung, BT-Drs. 16/1780, available at
https://dserver.bundestag.de/btd/16/017/1601780.pdf; cf. R. Buschmann, in W. Daubler,
M. Bertzbach (eds.): Allgemeines Gleichbehandlungsgesetz. 2008, AGG § 12 marg. 11.
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cation or entertainment”. These examples are based on international
studies that indicate that particular vulnerabilities can arise on the one
hand from the concrete organisation of work (relevant here are above
all stress, pressure and unrealistic production targets)®, and on the
other hand from the fact that workers can easily get into conflictual
situations with third parties such as customers due to the nature of the
work or the workplace. The umbrella organisation of the German So-
cial Accident Insurance, for example, assumes that the risk of violence
against workers is increased for workers in banks or public transport,
as well as judicial and social authorities, especially when the work
combines several risk factors, such as the handling of cash, the carry-
ing out of control tasks, the dealing with difficult groups of people,
the public accessibility of workplaces or the fact that work is carried
out in customers’ private rooms®. Workers in passenger transport (bus
drivers, ticket inspectors) also confront specific hazards which exist for
anyone on their way to work™®.

Instead of excluding, for example, high-risk workers such as do-
mestic workers from occupational health and safety*, stronger pro-
tection would be necessary. In the future, ILO Convention 190 could
promote the development of sector-specific regulation®. In addition,
there has been evidence for a long time that violence has gradually
spread from companies working with high-value goods to state actors
and other organisations that symbolically represent society*.

3 J. Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, pp. 48—49.

%2 Spitzenverband der Deutschen Gesetzlichen Unfallversicherung (DGUV) (ed.):
Lexikon der Gewalt. 2009

% ]. Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, p. 51.

3 Art. 3a) Council Directive 89/391/EEC of 12 June 1989 on the introduction of mea-
sures to encourage improvements in the safety and health of workers at work excludes
domestic workers from its scope, it contrast to German law. This European rule may
however be invalid, due to discrimination based on sex (cf. ECJ 24 Febr 2022 — C-389/20
(CJ ./. Tesoreria General de la Seguridad Social (TGSS)), ECLI:EU:C:2022:120).

* For examples from collective agreements see J. Pillinger: Violence and Harassment
Against Women and Men in the World of Work. Trade Union Perspectives and Action. ILO
(ed.) 2017, p. 63.

% J. Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, p. 49; European Agency for Safety
and Health at Work, Factsheet 24 — Violence at work, 2002.
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3.3 Vulnerable groups

A recent international study emphasises the particular vulnerabil-
ity of migrant workers and the relevance of poverty, low pay and
precarious employment beyond the criteria mentioned above®. These
vulnerabilities are not directly related to the type of work, but to social
structures and discrimination. Art. 6 of the Convention addresses such
issues; it requires that women workers, as well as all other groups
of persons disproportionately affected by violence and harassment in
the world of work due to particular vulnerability, be protected by a
specific prohibition of discrimination. According to No. 13 of the Rec-
ommendation, the concept of vulnerability is to be interpreted in ac-
cordance with international labour standards and international instru-
ments on human rights®.

The extent to which, for example, remedies for victims of gender-
based violence and harassment in the world of work (Art. 10 lit. e) of
the Convention) are already “gender-responsive, safe and effective”
will require concrete empirical studies, in order to be able to draw
concrete conclusions for regulation®. For example, complaints mecha-
nisms and support services must be designed in a “gender-responsive”
manner (Art. 10 lit. e)).

3.4 Effects of domestic violence

Art. 10 lit. f) of the Convention calls for the effects of domestic
violence in the world of work to be recognised and mitigated as far as
possible. To this end, No. 18 of the Recommendation makes proposals
such as leave for affected workers, or the inclusion of domestic vio-
lence in workplace risk assessments. The Istanbul Convention of the
Council of Europe (Council of Europe Convention on Preventing and

¥ ]. Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, p. 42; F. Ippolito, S.I. Snchez (eds.):
Protecting Vulnerable Groups, The European Human Rights Framework. 2017.

% Cf. D. Bedford, J. Herring (eds.): Embracing Vulnerability. The Challenges and Impli-
cations for Law. 2020.

¥ S. Berghahn, V. Egenberger, M. Klapp, A. Klose, D. Liebscher, L. Supik, A. Tisch-
birek: Evaluation des Allgemeinen Gleichbehandlungsgesetzes. Antidiskriminierungsstelle
des Bundes (ADS) (ed.), Berlin 2016, p. 8.
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Combating Violence against Women and Domestic Violence) suggests
similar obligations®.

These regulations are based on the realisation that, on the one hand,
threatening situations by household members and partners often occur
in the workplace; violent relationship patterns can have a destructive
effect on the working lives. On the other hand, the psychological and
health consequences of domestic violence can lead to impaired per-
formance and sick leave. In view of the fact that the workplace can
provide a protective space for those affected by domestic violence, the
importance of raising awareness to these questions can hardly be over-
estimated*'. This becomes particularly urgent with the pandemic-relat-
ed huge increase in home office in 2020 and 2021, which is expected to
anchor home office more firmly in working life in the long run. In this
context, the links between domestic violence and occupational health
and safety should be obvious.

German law does not yet provide for specific regulations in this
respect. But there are already a number of other countries that pro-
vide for paid or unpaid leave from work in cases of domestic vio-
lence (between 5 days and 17 weeks in Canadian countries, 10 days
in New Zealand and the Philippines, up to 30 days in the province
of Cordoba/Argentina). A number of global companies have already
adopted company policies that provide for leaves of absence, flexible
working hours and other measures for these cases. The pioneers in
this respect were the Australian trade unions, which for the first time
developed appropriate clauses in close cooperation with organisations
of the women’s movement*.

40 See also the definition of “domestic violence” in Art. 3 b) of the Istanbul Conven-
tion: “all acts of physical, sexual, psychological or economic violence that occur within
the family or domestic unit or between former or current spouses or partners, whether
or not the perpetrator shares or has shared the same residence with the victim”.

4 J. Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, p. 55; J. Pillinger: Safe at home, safe
at work, Trade Union strategies to prevent, manage an elimante work-place harassment and
violence against women. European Trade Union Confederation (ETUC) (ed.) 2017, p. 54;
BT-Drs. 18/12840, S. 222.

#2 . Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, p. 56; ]. Pillinger: Safe at home, safe
at work, Trade Union strategies to prevent, manage an elimante work-place harassment and
violence against women. European Trade Union Confederation (ETUC) (ed.) 2017, p. 62.
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4. Conclusion

Despite all the rights and obligations that are already regulated in
German law with regard to violence and harassment in the workplace,
it is still a serious problem that negatively affects the everyday work-
ing lives of many workers. Acts of violence and harassment are often
a form of exercising power that arises from the structural power rela-
tions of the social order; they serve, among other things, as instru-
ments of power against women and marginalised groups®. Because of
the serious consequences for the health and professional development
of those affected, violence and harassment in the world of work must
be taken seriously.

Occupational health and safety law is an excellent regulatory sys-
tem to regulate employers’ preventive obligations in accordance with
Art. 9 of the Convention*. In addition, however, an overall concept is
needed to respect, promote and implement “the right of everyone to a
world of work free from violence and harassment” (cf. Art. 4 para. 1
of the Convention).

The Convention not only calls on governments, politics and ad-
ministration to create appropriate regulations and framework condi-
tions. Employers’ associations and trade unions can create structures
and collective agreements that are sensitively tailored to sector-specific
particularities — especially in questions of appropriate grievance mech-
anisms or the protection of vulnerable groups and the consideration
of domestic violence. This feature of ILO Convention 190 on Violence
and Harassment in the World of Work is perhaps its most interest-
ing and important one: the law should provide specific regulation and
protection for vulnerable groups as well as take into account the links
between paid work and domestic violence.

# Antidiskriminierungsstelle des Bundes (ADS) (ed.): Gleiche Rechte — gegen Diskri-
minierung aufgrund des Geschlechts, Bericht der unabhingigen Expert innenkommission der
Antidiskriminierungsstelle des Bundes. 2015, p. 7.

# 1. Pillinger: Violence and Harassment Against Women and Men in the World of Work.
Trade Union Perspectives and Action. ILO (ed.) 2017, p. 33; ]. Pillinger: Safe at home, safe
at work, Trade Union strategies to prevent, manage an elimante work-place harassment and
violence against women. European Trade Union Confederation (ETUC) (ed.) 2017, p. 24.
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Konwencja MOP nr 190 dotyczaca eliminacji przemocy i molestowania
w $wiecie pracy oraz Zalecenie nr 206
Streszczenie

Przemoc i molestowanie sa obecne w $wiecie pracy w najrozniejszych formach. Kon-
wencja MOP dotyczaca przemocy i molestowania z 2019 r. powinna mie¢ zatem duze
znaczenie dla praktyki prawa pracy. Zostala ona przyjeta w dniu 21 czerwca 2019 r.
wraz z niewigzacym Zaleceniem do wykonania (nr 206), z okazji setnej rocznicy po-
wstania MOP. Poniewaz Konwencja wchodzi cze$ciowo w zakres kompetencji Unii
Europejskiej, przy czym UE nie moze sama ratyfikowa¢ Konwencji, Komisja Europej-
ska zaproponowata zaproszenie panstw cztonkowskich do ratyfikacji Konwengji do
konca 2022 r. Obecnie ratyfikacje planuje niemiecki rzad federalny.

W przedstawionym artykule dokonuje przegladu wymogoéw Konwengji oraz na
przykladzie prawa niemieckiego omawiam mozliwosci ich wdrozenia w systemie
prawnym uksztaltowanym przez prawo unijne.

Stowa kluczowe: prawo pracy, przemoc, molestowanie, przemoc domowa, bezpie-
czenstwo i higiena pracy, bezbronnos$é¢, Miedzynarodowa Organizacja Pracy
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On the border of the physical and the virtual
workplace — Dogmatic issues of home office

and telework in general and in Hungarian law
Summary

The recent pandemic forced companies to switch to working from home, which was
necessary to maintain health and economic efficiency. The move from physical work-
places to virtual workplaces in the digital space, however, started earlier than the
pandemic. The pandemic amplified this process. In parallel, we also see that compa-
nies have had positive experiences in the process of creating virtual workplaces. The
virtual workplace has serious IT-issues, which we attempt to reflect on. Some of the
employees have taken to this solution: a significant part of the companies has not
even returned to the classical former working processes. We have to focus also on the
issues of the virtual workplace. Due to its practical popularity, it was necessary to
regulate home office at the legal level, as most experts also had the opposite opinion
on its essential elements. In order to close this debate, the legislator has created a new
regulation concerning teleworking, which amends the rules of the Hungarian Labour
Code on teleworking with effect from the end of the emergency. The purpose of this
paper is to present the new legislation, with particular attention to the points at issue
and the basics of its application in practice.

Keywords: home office, flexibility, telework, virtual workplace, occupational safety
and health
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1. Introduction

The pandemic caused by COVID-19 has fundamentally changed
our daily lives. This is true for our general relationships, but also for
our relationship towards work. It is in the relation to work that there
has been a realisation on all sides of the labour market that it is pos-
sible to do things differently. Digital technology, which was already
part of everyday life for many people, came to the fore during the first
closures and later because of social distance. A significant proportion
of employers had to recognise the need to let go of face-to-face work-
ing, at least for a while'. The use of previously cautious legal instru-
ments, such as teleworking and the home office has come to the fore?.
Questions appeared such as what can be considered a workplace®. In
addition to general questions, there has also been also a strong focus
on specific issues. One such issue is the question of job security*.

The importance of the above-mentioned issues has also increased
at an unusually fast pace, partly because of the pandemic, which has
led to the rise of home office use in the last few years among people
working from the office in traditional employment. The aim was to
keep the distance in the face of the pandemic, and digitalisation has
made this feasible, as it is now possible to work just as effectively from
home due to the development of internet and computers.

In the light of today’s challenges, the importance of effective protec-
tion against health and safety risks at work is becoming increasingly
apparent in order to ensure sustainable and decent working conditions
for workers. Ensuring the right to a healthy working environment® is

! D.A. Maté: Flexible working, flexible rules. “Revue européenne du droit social” 2022,
LVL p. 86, DOI 10.53373/ REDS.2022.56.3.0078.

2 K. Liptak: Maradj otthon, dolgozz otthon! — A koronavirus-jarvany hatdsa a tdomunkd-
ra Eszak-Magyarorszdgon. “Teriileti Statisztika” 2021, 61:2, pp. 153-169, Doi: 10.15196/
TS610202. D.A Maté: New Trends in Employment. “Lex et Scientia” 2022, No. XXIX, Vol.
1, pp. 97-110.

* B. Szekeres, G. Mélypataki: The Flexible Home Office Regarding Its (New) Question in
Hungary and the Issues of the Virtual Workplace. “Revue européenne du droit social” 2022,
LVI:3, pp. 6369, DOI 10.53373/ REDS.2022.56.3.0075.

* L. Berényi: The Right to a Healthy Working Environment in the Light of Flexible Wor-
king Conditions. “Revue européenne du droit social” 2022, LVI:3, p. 70-79, DOI 10.53373/
REDS.2022.56.3.0076.

° The EU legal framework for the protection of workers” health and safety is laid
down in the founding Treaties (hereinafter: the Treaties) and the Charter of Funda-
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of paramount importance in all employment relationships. The guar-
antee of a safe working environment that does not endanger health is
a fundamental requirement of the employment relationship, as it can
determine how and for how long the relationship can properly ful-
fil its purpose. Ensuring adequate working conditions, irrespective of
the place of work, is essential in order to enable workers to carry out
their duties to the fullest extent possible, while preserving their health
and contributing to the economic competitiveness and productivity
of the employer’s organisation®. Home office, teleworking and digital
technologies offer new challenges and opportunities as well in terms
of managing health and safety risks and achieving and maintaining
work-life balance.

However, for practice, this has raised a number of unexpected ques-
tions. The critical points were basically how to determine the place of
work, the extent of home working and the problem of the need for an
agreement in the transition to home office, especially as each company
had different practices. Some imposed home-working, some conclud-
ed agreements with employees (with varying content), while in others
employees shaped the right to this type of work’. The fact that the
Labour Code did not and does not explicitly provide for home office
has made it difficult for employers.

How have labour lawyers tried to deal with the issue? Basically,
most of them started from the concept of teleworking®, distinguishing
it from home office. It should be noted that there was also uncertainty
in this respect, as some literature did not consider it justified to sepa-

mental Rights of the European Union. Along these lines, the right to a healthy and safe
workplace is enshrined in Principle 10 of the European Pillar of Social Rights and it has
crucial importance to achieve the Sustainable Development Goals (hereinafter: SDGs)
set by the United Nations (hereinafter: UN). In: EU strategic framework on health and
safety at work 2021-2027. Occupational safety and health in a changing world of work,
European Commission, Brussels, 28.6.2021 COM (2021) 323 final, 2., 1. (20.08.2022).

¢ EU strategic framework on health and safety at work 20212027, Occupational sa-
fety and health in a changing world of work, European Commission, Brussels, 28.6.2021
COM (2021) 323 final, p. 2, 1-3. (20.08.2022).

7 B. Molnar: Reflections on the home office in general and in times of virus. “Hungarian
Labour Law E-journal” 2021, Vol. 1, pp. 38-39.

8 Bankd agrees, when he notes that there is a consensus that home office is dog-
matically distinct from atypical forms of work, especially teleworking. Z. Banko: The
dilemmas of requlating telework. In: Unnepi tanulmédnyok Lérincz Gyorgy 70. sziiletésnapja
tiszteletére. Eds. Z. Bankd, Gy. Berke, L. Pal, Z. Petrovics. HVG Orac 2019, p. 27.
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rate home office from telework, but suggested treating it as telework
(Striho, Herdon, Rab)’ or even saw home office as a sub-genre of tele-
work (Venczel-Szakd, Balogh, Borgulya). Yet the overwhelming lit-
erature has been along the lines of distancing oneself from telework.
Let us examine this problem from two perspectives: what the past and
present is, and what the future is.

2. The transformation of workplaces

In the context of social innovation, a number of new forms of em-
ployment have recently developed. The emergence of new forms of
employment is linked to digitalisation. Digitalisation has changed the
relationship between employer and employee. This relationship ex-
tends to third parties not covered by the employment contract but in-
volved in the legal relationship. The employee and the employer have
a contractual relationship within the framework of the classical em-
ployment relationship!.

The question of the content of contracts is a very important issue.
It sets out the basic terms and conditions between the parties, such
as the job title, basic salary and working hours. The strength of con-
tracts is rooted in the parties” mutual consent and in the provisions of
the Labour Code. It sets out the legal framework and paradigms for
typical employment relationships on a classical basis. Classical labour
relations are based on the institution of social security. The main char-
acteristics of a typical employment relationship are dependency and
personal relationships (positions based on trust). These interfaces pro-
vide the basis for a direct relationship between the parties. One of the
most important elements of this relationship is the employer’s right to

° K. Strihé: Labour law in the world of digitalisation. “Erdélyi Jogélet” 2021, (4),
p- 167, https://doi.org/10.47745/ER]JOG.2020.04.12. In addition, Government Decree No.
47/2020 (18.111.) used the terms telework and home office in parallel. I. Herdon, H. Rab:
Megualdsithaté-e jogszertien a home office? A home office fogalmi ismérvei és munkajogi kere-
tei. “Pro Futuro” 2021, 3, p. 62.
10°T. Venczel-Szaké, G. Balogh, I. Borgulya: Tdvmunka, home office: hogyan érinti a
tavolrdl dolgozis a szervezet intern kommunikdciojit? “Vezetéstudomany/Budapest Mana-
gement Review” 2021, 2, p. 75.
' P. Davies: Efficiency Arguments for the Collective Representation of Workers: A Sketch.
In: Autonomy of Labour Law. Eds. Bogg et al. Hart Publishing, Oxford and Portland Ore-
gon 2015, p. 367.
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give instructions. The relationship between employer and employee is
traditionally close in classical employment relationships. The relation-
ship is active and, given the characteristics of the legal relationship,
mostly direct and interactive within the framework provided by the
social contract and the contracts. The direct and interactive relation-
ship results from the fact that the employer and the employee are usu-
ally in the same place, at the workplace, during working hours. The
geographical proximity between the parties is a very important ele-
ment of the employment relationship, since the employer can exercise
his powers as an employer to the fullest extent when the geographi-
cal distance between the parties is the smallest. Of course, the above
statement is too simplistic in describing the legal relationship between
the parties, but it is appropriate for the time being for the purposes of
examining the workplace. To our starting point, it is necessary to add
that the definition of employer in typical employment relationships is
to some extent unlimited. This kind of certain limitation is strongly
linked to the dependency relations that characterise the employment
relationship.

However, this relationship is constantly changing, due to the in-
troduction of forms of work that are strongly linked to digitalisation.
The process of digitalisation has accelerated the transformation of the
workplace. The process of transformation is increasingly moving in
the direction of making some of the jobs that exist in physical space
redundant. The role of the workplace needs to be rethought from a
legal, economic and even architectural point of view'?. Some of these
new living arrangements can be categorised within a legal framework
defined by labour law or other private law rules as a named or un-
named legal relationship. Others, however, cannot be categorised be-
cause there is no previous history to which they can be compared,
even by analogy. We will not analyse all the forms here, but we would
like to highlight the one that has emerged as one of the most important
during the pandemic. In the context of this study, as already indicated
in the introduction, we will examine the relationship between home

2 A. Migliore, .M. Ceinar, C. Tagliaro: Beyond Coworking: From Flexible to Hybrid
Spaces. In: The Flexible Workplace. Eds. M. Orel, O. Dvoulety, V. Ratten. Human Resource
Management. Springer, Cham. https://doi.org/10.1007/978-3-030-62167-4_1.
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office and teleworking. However, in order to examine the issue in a
meaningful way, it is also worth looking at the reasons for and the
process of workplace transformation.

The norm of social distancing during the pandemic has contributed
significantly to the growing importance of home office and telework-
ing. This norm is that people should be located at certain distances
from each other to reduce the spread of infection. But why is this rule
important? It is because in a physical workplace, every useful floor
space has a function, e.g. the position of the machines is defined, the
protection distances are accurately calculated, there are important re-
quirements for the construction of escape routes, there are precise rules
on accessibility, etc. In most cases, it is very difficult or impossible to
overcome social distance in these places. It was therefore significant
that teleworking and home office were seen as a natural alternative in
jobs where working from home was possible.

A change in the employer-employee relationship is inevitable in
these changing circumstances. The question that needs to be consid-
ered here is what form could a trust-based relationship take when
personalisation is reduced? One, but not the only result of the loss of
personal character is that the employee has moved from a relationship
of personal dependence to the one of economic dependence®. The de-
gree of personal dependence was only marginally significant before
the pandemic, as some atypical forms of employment have cancelled
out this type of relationship. Teleworking, which we have studied, is
the first atypical form of work that has increased the distance between
people as well as the physical distance'. However, not only physi-
cal distance appeared in these relations, but also instances of a new
type of contact represented by digital tools. The movement of work
and worker is completely parallel in the sense that the worker can do

3 Examining the evolutionary development of labour law, it can be said that it was
basically the constant changes in the social and economic environment that influenced
the dominance of economic dependence or personal hierarchical dependence in certain
periods. L. Berényi: Gondolatok a munkajog dogmatikai fejlédésérdl, kiilonds tekintettel a mun-
kaltatdéi koncepcié alakuldsdra. “Polgari Szemle” 2021, 17:4-6, pp. 423-432, DOI: 10.24307/
psz.2021.1231.

4 G. Mélypataki, D.A. Maté: Necessity of Reconsideration of Labour Law Relations -
Pandemic, Labour Market, Social Innovation. “Z Problematyki Prawa Pracy i Polityki So-
gjalnej” 2021, 19:5. Paper: zpppips.2021.19.05.s.1.z.19., Doi: 10.31261/zpppips.2021.19.05.
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his/her work from home. In this way, part of the production could
be saved. For some companies, this solution has worked so well that
they do not plan to return to previous working patterns, or do so only
partially, after the major waves of the pandemic have passed.

The key question is: what is the motivation for employers to main-
tain at least part of the teleworking and home office options? Is it ef-
ficiency, low costs, or ease of organisation? One of the first issues when
considering teleworking or home office is how efficient it is. Sceptics
do not consider it equivalent to working in a physical workplace.
However, there is no evidence that the quality of work has a signifi-
cant impact on whether it is done from home or in an office. Both have
their advantages and disadvantages. Some research highlights that jobs
with measurable work performance are also suitable for teleworking.
Such quantification provides concrete information on the performance
of teleworkers, which can counteract managers’ concerns about the
lack of monitoring of telework®. This is supported by a Spanish model
experiment called the Concilia Plan'®. The performance of the home-
working workers studied was not inferior to that of office workers.
However, one thing to bear in mind when examining effectiveness is
that the ability to work from home is linked to prestige and status,
as senior and skilled workers are more likely than others to do the
type of work that can be done remotely". This has changed during the
pandemic to the extent that coercion has brought about the democra-
tisation of teleworking. By this we mean that many more people have
access to this type of work than before. It remains to be seen exactly
how much of the former somewhat elitist perception is returning and
how much of the democratised perception is being retained?

5 T.D. Allen, T.D. Golden, K.M Shockley: Assessing the Status of Our Scientific Find-
ings. “Psychological Science in the Public Interest” 2015, 16 (2), pp. 40-68, https://doi.
org/10.1177/1529100615593273.

16 J.M. Ortiz-Lozano, P.C. Martinez-Moran, V.L. de Nicolas: Teleworking in the Pub-
lic Administration: An Analysis Based on Spanish Civil Servants’ Perspectives During the
Pandemic. “SAGE Open” 2022, https://doi.org/10.1177/21582440221079843; ajk Farkas,
“Telework Pilot Projects in Spain”, In: Pilot Projects in Public Administration Manage-
ment: — Summary of a Research at Pazmdny Péter Catholic University Faculty of Law and
Political Sciences. Ed. B.Sz. Gerencsér, Vol. II, Padzmany Péter Katolikus Egyetem, Bu-
dapest 2013, p. 15.

7 M.C. Noonan, J.L. Glass: The hard truth about telecommuting. “Monthly Labor Re-
view” 2012, 135, pp. 38-45.
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In addition to efficiency, we should of course point out that em-
ployers who employ at least part-time teleworkers and home office
gardeners can also save money. After all, not having to maintain costly
infrastructure can result in savings. Physical workplaces that are de-
signed with health and safety, occupational health and ergonomics in
mind are expensive to maintain and especially to keep up to date.
This is compounded by the fact that the occupational safety and health
(hereinafter: OSH) authority also has the power to impose fines for in-
adequate workplaces. The health and safety framework also applies to
teleworking, which makes the employer liable, but it is still cheaper to
operate and maintain. The savings can be used to finance a system that
connects the employer with the employee and, in many cases, with the
customer in the digital space. Given the specific nature of teleworking,
special rules on OSH have been included in the provisions of Act XCIII
of 1993 on Occupational Safety and Health (hereinafter: the OSH Act).
It should also be noted that there can be considerable irregularities in
the timing and location of work, which is one of the reasons why it is
important to have effective solutions to any difficulties, in addition to
the potential of innovative technologies'. Against this background, the
specific rules on OSH in the OSH Act have also been changed due to
the amendment of the rules on teleworking in the OSH Act. In a later
chapter of this study, we will also describe in detail the amended rules
of the Labour Code and the OSH Act in relation to teleworking.

In the case of teleworking, the use of equipment is a major issue. The
devices used by the employee and the employer form a transfer zone
where information can flow freely between the parties. By information,
we mean the transmission of the results of the work to the employer.
This approach is based on the conceptual approach of the Framework
Directive on telework. This is important to highlight because we will
see that not all interpretations give it such prominence. But at the same
time it is important to underline the need for a transfer zone. As already
pointed out by Garry and Hodson in a study as early as 1993, the trans-
fer of information through networked communications and information
technology to people sitting comfortably at home rather than in rush

8 EU strategic framework on health and safety at work 2021-2027, Occupational sa-
fety and health in a changing world of work, European Commission, Brussels, 28.6.2021
COM (2021) 323 final, 2, 7.
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hour traffic seems to be a concept that is consistent with the information
society and the information economy. Work will go to people, not peo-
ple going to work”. Along with this, a new form of mobility has been
brought about by telecommuting. People save time by spending time at
home rather than travelling, which can lead us back to efficiency, as be-
ing able to start work at once implies being able to work more efficient-
ly. The trio of Cano, Hataro and Zapatero reinforce this line of thinking
by explaining that today’s centralised workplace was a relatively recent
phenomenon even in 1993, as before the industrial revolution most peo-
ple worked at home or close to home®. This can be seen as a return to
the roots of teleworking and home office, a return that preserves the
traditions of the past, but implies a completely new methodology and
use of tools. This is signalled by the duplication of the workplace. There
will be a physical workplace from which instructions will come. This
does not exclude the possibility that, for the employer, the physical and
digital workplace may coincide. The employee’s home also becomes a
digital workspace through the device on which they work. Physically,
s/he is sitting in their own home, but the actual work is done on the IT
device. Thus, in our view, the digital workplace and the physical work-
place are largely split for the employee.

The question is, however, how far can legislative and academic
conceptualisation follow the motivations and established practices of
the parties? To what extent does regulation itself shape practice? In
what follows, we will look at this in the light of the history of telework
and home office regulation and its actual application in practice.

3. The past and present of teleworking
The key features of teleworking are the use of a computer, elec-
tronic transmission of work results, regularity and a place of work that
is separate from the employer’s premises*. This location can be the

¥ M. Gray, N. Hodson, G. Gordon (eds.): Teleworking Explained. John Wiley & Sons,
England 1993.

2 V. Cano, C. Hatar, A. Zapatero: Teleworking: conceptual and implementation prob-
lems. “Vine” 1997, Vol. 27, No. 5, pp. 27-34, https://doi.org/10.1108/eb040663.

2 1. Herdon: A munkavégzés helyének meguiltoztatisa — tavmunka, “home office”. In:
Orszigos Birésdgi Hivatal Maildth Gyérgy Tudomdnyos Pailydzat 2020: Dijazott Dolgozatok.
Ed. Orszagos Birdsagi Hivatal. Orszagos Birosagi Hivatal, Budapest 2021, p. 660.
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employee’s home, but it is not the only place where teleworking can
take place. It may also be carried out at other locations determined by
the employer (see for example teleworking in so-called “telecentres”)
or the employee may choose to work at another location®. In addition,
the employee may be present, not regularly, and may exceptionally
work on the employer’s premises for a limited period of time, as the
employer must provide the opportunity to do under the Labour Code.
Such work may include attending meetings, reporting to supervisors,
etc. In comparison, different authors have associated different quali-
fiers with the home office.

Figure 3: Comparison of home office concepts®

Teleworking before | regular work: work at a place exceptionally: at the
the new rules designated in the contract which | employer’s head office or
is not the employer’s registered place of business

office or place of business, nor
exclusively the employee’s home

Home office regular work: traditional employ- | work on an exceptional
(KARTYAS- ment at the employer’s head office | basis: in the home of the
PeTrROVICS- or place of business worker

TAKACS”,

BANKO-BERKE-
Sz6kE-Kiss)?

Home office regular work: traditional employ- | exceptional work: work
(BANKO)* ment at the employer’s head office | at a place other than your
or place of business permanent place of work

(at home or elsewhere)

2 Commentary on Articles 196-197 of the Labour Code. Z. Banko, Gy. Berke,
Gy. Kiss, G.L. Sz6ke: Nagykommentdr a munka torvénykonyvérdl szolo 2012. évi I. torvény-
hez. Wolters Kluwer Hungary Kft., Budapest 2021.

% Self-made illustration.

# Commentary on Article 196 of the Labour Code. G. Kartyas, Z. Petrovics, G. Ta-
kacs: Kommentdr a munka térvénykonyvérdl szolé 2012. évi 1. torvényhez. Wolters Kluwer
Hungary Kft., Budapest 2020.

% Commentary on Articles 196-197 of the Labour Code. Z. Banko, Gy. Berke,
Gy. Kiss, G.L. Szdke: op. cit.

% Quoting Banko, see I. Herdon, H. Rab: op. cit. p. 65.
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Home office regular work: traditional employ- | regular or exceptional
(SZEKERES) ment at the employer’s head office | work: in the home of the
or place of business worker

The two commentaries referred to the home office seen an opportu-
nity to work from home as an exception to regular office work. Bankd,
an expert on teleworking, accepted the term home office to include a
location different from home in the context of exceptional work in an
exceptional location. Responding to the needs of the practice, we saw
that home office could only refer to work at home, but it could be not
only exceptional but also regular, for example two days a week or two
weeks out of four weeks. The views of the other authors can be sup-
ported as well, from which we can see that even the literature has only
tasted the institution of home office, which employers have had to be
able to grasp in practice.

Let us now put aside the emergency regulations, which allowed for
exceptional derogations, but only on a temporary basis. First of all, we
have to see that the place of work is essentially a matter of agreement,
which can only be defined in the employment contract or in its amend-
ment, and therefore requires consensus.

Article 53 of the Labour Code allows, within narrow limits, for
work outside the employment contract in exceptional cases, but the
maximum time limit is forty-four scheduled working days or three
hundred and fifty-two hours per calendar year. This could be consid-
ered as home office outside the framework of the employment con-
tract, but it could not allow the parties to switch completely, as it has
a statutory time limit.

A better solution was and could be home office within the frame-
work of the employment contract, where the parties designate both the
employee’s home and the employer’s premises as the place of work —
the employer’s instructions will then determine where the employee
will work. A version of this, if possible, is to designate a municipality
as the place of work, which is the place of the employer’s establish-
ment and, as is necessary for the present solution, the place of resi-
dence of the employee®.

# 1. Herdon, H. Rab: op. cit. p. 71.
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We may think that we have come to the end of the circle and every-
thing is in order, but the practice has of course produced further prob-
lems. There was the question of the application of legal consequences,
i.e. if the employee works at home in a home office, are the general
rules (such as those concerning instructions or occupational health and
safety) applicable to the employer or are they different from those ap-
plicable to teleworking. There was no uniform employer practice on
this either.

4. Future

In December 2021, Act CXXX of 2021 on Certain Regulatory Issues
Related to Emergency Situations (hereinafter: Act on Amendments)
was adopted to settle this, amending the rules of the Labour Code
on telework with effect from the end of the emergency situation. The
home office has still not been defined as a separate legal term, so it has
not become a sui generis legal instrument. Under the new rules, in the
case of teleworking, the employee works part or all of the working time at a
place separate from the employer’s premises.

We can notice that the legislator has broadened the category of tele-
working to include home office legitimised within the employment
contract: in addition to the previously mainly, regularly remote work,
teleworking also includes the case where the employee spends only
part of the working time away from the employer’s premises. A tele-
worker may work part of his/her working time (even regularly) at
the employer’s premises. In our view, this has changed the essence of
teleworking, which was previously a separate atypical employment
relationship category, but this amendment has brought hybrid work
within the atypical employment relationship construction of telework-
ing. It should be pointed out that the regulation does not specify a
mandatory ratio between work performed on the premises and work
performed remotely (at home or elsewhere) in order for the relation-
ship to be considered telework, but merely provides a background rule
that can be circumvented by consensus of the parties. It stipulates that,
unless otherwise agreed, teleworking shall not involve the employee working
at the employer’s premises for more than one third of the working days in the
reference year.
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This freedom would allow for both predominantly office-based
and even infrequent remote working within the framework of atypical
employment relationships that were originally based on teleworking?.
In our view, however, this would disrupt the stability of the hitherto
autonomous atypical legal institution, since it would also bring hybrid
work within its framework, which is problematic because the legal
consequences of teleworking are specifically suited to a situation in
which there is no place for regular office work. In practice, for exam-
ple, it can also lead to tensions between employees if the employer can
exercise close control, supervision and instruction with different de-
grees of intensity over employees who are working in the office, even
in the same job. Among the many other issues, the background norm
that, the working schedules of teleworkers are flexible, unless other-
wise agreed by the parties, is removed. A flexible working schedule
for teleworking is entirely appropriate and follows the essential char-
acteristics of teleworking. However, under the Act on Amendments, if
the parties fail to agree on this matter, the flexible working schedule
does not apply. This can lead to particularly sharp tensions in the re-
muneration of extraordinary work that may arise during teleworking,
even at home.

4.1 Occupational safety and health -
a cornerstone of practical implementation

In the light of our analysis so far, it is clear that teleworking and
home office employment can provide an appropriate solution to many
of today’s challenges, but it also raises a number of new questions
that need to be answered. In addition to broadening the definition of
teleworking, the legislator has also made it essential to address the
labour protection issues that arise in order to ensure sustainability.

As mentioned earlier, the legislator, in addition to the amendment
of the Labour Code, has also amended the special provisions of the La-
bour Code on the protection of workers in connection with telework-

% Article 2 of the 2002 European Framework Agreement also requires that work
must be regularly carried out away from the employer’s premises. See: M. Vallasek,
G. Mélypataki: Rules on Home Office Work and Telework in Romania and in Hungary. “Cent-
ral European Journal of Comparative Law” 2020, 1:2, p. 179.
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ing. It is worth highlighting, first of all, that due to the amendment,
employees may also work with their own work equipment in the context
of teleworking if they have made a separate agreement with the em-
ployer. It is important to underline that, under the rules, the work
equipment in question does not necessarily have to be a computer de-
vice. Risk assessment is of particular importance in this case, and the
employer has an obligation to ensure that the work equipment is safe
and not hazardous to health. After that, however, it will be the work-
er’s responsibility to ensure that the work equipment is maintained in
good condition for further use®. In other words, the legislator clearly
distinguishes between two categories of teleworking: teleworking with
the use of computer equipment and teleworking without the use of
computer equipment.

Knowledge of and compliance with the basic OSH rules will also be
key in the case of teleworking, i.e. it is important to establish that the
employer is responsible for creating safe working conditions that do
not pose a risk to health® and that this is not affected by the workers’
OSH obligations. It is also important to note that risk assessment will
be key to the development of an effective and operational system, as
highlighted above. This applies to both computing and non-computing
equipment. An assessment of the condition of the work equipment,
including the existence of OHS documentation, declarations of con-
formity, certificates and operational documentation, and their techni-
cal content, can be undertaken with a good understanding of OHS
requirements. The OSH Act provides that

the employer will be obliged to carry out a qualitative and, if nec-
essary, quantitative assessment of the risks to the health and safety

of workers, in particular with regard to the work equipment used,

dangerous substances and mixtures, the stresses to which workers are

exposed and the design of workplaces. During the risk assessment, the
employer identifies the likely hazards (sources of danger, hazardous sit-
uations) and the persons at risk, and estimates the degree of exposure
according to the nature of the hazard (accident, health hazard). The
risk assessment shall include occupational hygiene tests to determine

2 Article 86/A (1)—(2) of the OSH Act.
% Article 2 (2) of the OSH Act.
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the level of exposure in the event of the occurrence of a pathogenic fac-

tor requlated by the health protection limit value™

With regard to the risks, it is clear that risks arising from telework-
ing are no exception. In this context, the proliferation of wireless,
mobile and other innovative technologies and their increasing use in
the workplace makes it essential to further analyse the exposure of
workers to, for example, optical radiation and electromagnetic fields®.
Furthermore, we believe that it will be of paramount importance to
address and assess the psychosocial risks associated with teleworking.

As we have highlighted in our research so far, a key issue will be to
define what exactly is meant by the actual place of work. The relevant
provision of the OSH Act defines a workplace as any open or enclosed
space where workers are present for the purpose of or in connection with work®.

Proper and complete information will be a crucial factor before the
start of work, and the employer must provide the employee with writ-
ten information on the rules of the conditions that comply with the
health and safety at work regulations. On the basis of this information,
the worker should choose the place of work in the light of the above
requirements. On 17 June 2022, the Department of Occupational Safety
and Health Management of the Ministry of Technology and Industry
published an information note (hereinafter: Guide) to provide guid-
ance on the rules on OSH for teleworking with information technol-
ogy or computing equipment (hereinafter: computing equipment) in
view of the amendment of the Occupational Safety and Health Act
on 1 June 2022. On the question of what exactly can be considered a
workplace in the light of what has been said so far, the Guide speci-
fies that if teleworking takes place in the home of the employee, this
does not mean that the entire home will be considered the workplace.
According to the Authority’s guidelines, at a minimum, the area of
approximately 2-4 m2 where the work desk, work chair, computer, fil-
ing cabinet, printer, etc. are located is considered to be a workplace®.

31 Article 54 (2) of the OSH Act.

%2 EU strategic framework on health and safety at work 2021-2027, Occupational sa-
fety and health in a changing world of work, European Commission, Brussels, 28.6.2021
COM(2021) 323 final, p. 2, 8.

¥ Article 87, point 5 of the OSH Act.

3 A Technologiai és Ipari Minisztérium Munkavédelmi Iranyitasi Féosztalyanak
tajékoztatasa az informdcidtechnoldgiai vagy szamitastechnikai eszkozzel végzett tav-
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Moving along this path of reflection, the question immediately arises
as to what impact this will have on the management of any accidents
that may occur, and under what circumstances can an accident be clas-
sified as an accident at work. The Guide deals with the question in
a rather generous way when it gives the guidance that the OSH Act
considers accidents at work to be accidents at work which occur in
the course of or in connection with the performance of work. If the
employer classifies the accident as an accident at work, the employ-
er must investigate the circumstances of the accident®. This does not
cover the assessment of the work-relatedness or the scope of accidents
occurring in the home or in the different premises of the worker. On
this basis, if a minimum area of 2 to 4 m2 is defined as the place of
work in a given case, an accident occurring there is considered to be
an accident at work. However, it would not be considered an accident
at work if the worker had an accident outside this predefined work
area, for example in the bathroom, kitchen or garden. In this case, since
the premises which are not operated by the employer — in the case of
teleworking this includes other premises set up by the employee — are
already under the responsibility of the employee, as defined in Article
87 point 3 of the OSH Act.

As we reach this point in our study, it becomes increasingly clear
why we see the role of OSH as a cornerstone of the practical imple-
mentation and sustainability of telework. In this context, it is also nec-
essary to emphasise the key role of OSH education, which must also
be specific. According to the recommendation of Hungarian authori-
ties, priority is given to prevention and to identifying the risk factors
associated with working in front of a screen. In addition, we believe
that the practice of Cyprus on teleworking is worth mentioning. In
the official recommendation of Cyprus (hereinafter: Recommendation)
regarding telework, particular emphasis is placed on the fact that tele-

munka soran a munkavégzéshez sziikséges, egészséget nem veszélyeztet$ €s bizton-
sagos munkakdriilmények szabalyairol. 2022.06.17, pp. 2-3. See more at: http://www.
ommf.gov.hu/index.php?akt_menu=172&hir_reszlet=851 (10.09.2022).

% ATechnoldgiaiésIpari Minisztérium Munkavédelmilranyitési Féosztalyanak tajé-
koztatdsa azinformaciétechnoldgiai vagy szamitastechnikai eszkdzzel végzett tdivmunka
soran a munkavégzéshez sziikséges, egészséget nem veszélyeztetd és biztonsagos mun-
kakoriilmények szabalyairdl. 2022.06.17, p. 2. See more at: http://www.ommf.gov.hu/
index.php?akt_menu=172&hir_reszlet=851 (10.09.2022).
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working should be voluntary, that the equipment necessary for the
employee to work should be provided by the employer and that the
employer and the employee should be trained in the use of effective
communication methods.

It is also important that the parties clarify the channels of commu-
nication that will be used and the process for how and with whom the
employee will be contacted in the event of a problem, and what the
protocol will be. In addition, in order to avoid undue interference with
the employee’s private and family life, the time period during which
the employee cannot be contacted should be agreed as well. Further-
more, the Recommendation also underlines that teleworking should
not imply an increase in working hours, so that employees may refuse
to work beyond working hours without prior notice®*. These are just
a few ideas worth highlighting, but in our view they illustrate that ef-
fective practical implementation of telework is best conceived as part
of a complex system shaped by a number of factors.

5. Summary

Our main objective in this study has been to provide a comprehen-
sive overview of the relationship between home office and telework,
the regulatory environment that defines the conceptual framework,
and to highlight some of the key issues and problems related to the
demarcation and the legislative outcomes. We have seen that the pan-
demic, the emergence of changing forms of work brought about by
digitalisation and the new approach to the concept of the workplace
in the changing world of work are all new challenges for the legislator.
The significant increase in the number of teleworkers and home office
workers* also brings a new approach to health and safety at work. In

% Guide on Teleworking during COVID-19 Pandemic Knowledge and results from
Tele-WOSH as a RESTART 2016-2020 project, belong to the participating organization
carrying out the work that produced them. 2021, pp. 30-31.

¥ According to Eurofund data, the number of people teleworking has increased
significantly since the pandemic, with around 40% of workers switching to full-time
teleworking, but this includes cases where it is made compulsory by the national autho-
rities. See for more on this the Opinion of the European Economic and Social Committee
on The challenges of teleworking: the organisation of working time, work-life balance and the
right to decoupling (2021/C 220/01), “Official Journal of the European Union” 9 June 2021,
Vol. 64, p. 8.
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this context, well-designed health and safety rules can, among oth-
er things, contribute to achieving and maintaining a good work-life
balance.

It is important to underline that technological development and the
social and economic challenges of the 21st century are constantly shap-
ing the legislative environment. In connection with this, in Hungary,
with regard to the amendments to labour law, working in the context
of a home office has not been named as a separate legal relationship
in the provisions of the Labour Code, instead the legislator has rede-
fined the concept of telework, breaking and broadening its traditional
conceptual framework.

This hybrid approach goes against the autonomous entity of tele-
working as a separate, sui generis atypical employment relationship.
Indeed, teleworking is a specific atypical employment relationship
with a legal history going back several decades in EU law, based on
the concept of flexicurity, i.e. flexibility and security. With this new,
broad aspect, it is not possible to maintain teleworking as a separate,
distinct atypical employment relationship. Ongoing changes, new
practical problems and as yet unforeseen technological advances all
point to the need to re-examine telework from both a domestic and
an international, EU perspective, so that it can be applied to hybrid
circumstances® without internal contradictions.

In our view, the core value of labour law should be a guiding prin-
ciple in shaping regulatory trends; that is, creating security by ensur-
ing a decent living and decent working conditions, and ensuring flexibility,
with sustainability as the basis. Against this background, we see a
need to develop a conceptual approach to teleworking in order to en-
sure that its potential is realised in practice.
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Na pograniczu fizycznego i wirtualnego miejsca pracy — dogmatyczne kwe-
stie home office i telepracy w ogdlnym ujeciu i w prawie wegierskim
Streszczenie

Niedawna pandemia zmusita firmy do przejScia na prace wykonywana w domu,
co bylo konieczne dla zachowania zdrowia i efektywnosci ekonomicznej. Przejscie od
fizycznych miejsc pracy do wirtualnych miejsc pracy w przestrzeni cyfrowej rozpo-
czeto sie jednak wcezesniej niz pandemia. Pandemia jedynie spotegowata ten proces.
Jednoczesnie widzimy, ze zaktady pracy zdobyly pozytywne doswiadczenia w proce-
sie tworzenia wirtualnych miejsc pracy. Jednakze z wirtualnym miejscem pracy wiaza
sie powazne problemy technologiczne, nad ktérymi probujemy sie zastanowic. Czes¢
pracownikéw zaakceptowata tego rodzaju rozwigzanie; znaczna czes¢ firm nie po-
wrocita juz nawet do klasycznych, dawnych metod pracy. Musimy skupi¢ si¢ réwniez
na kwestiach zwigzanych z wirtualnym miejscem pracy. Ze wzgledu na jego upo-
wszechnienie w praktyce konieczne byto uregulowanie kwestii home office na poziomie
prawnym, poniewaz eksperci wyglaszali sprzeczne opinie na temat jego istotnych ele-
mentéw. W celu zamkniecia tej debaty ustawodawca opracowat nowe rozporzadzenie
dotyczace telepracy, ktdre zmienia przepisy wegierskiego kodeksu pracy dotyczace
telepracy z moca obowigzujaca od zakonczenia stanu nadzwyczajnego. Celem niniej-
szego artykutu jest omowienie nowych przepiséw, ze szczegdlnym uwzglednieniem
kwestii spornych i podstaw ich stosowania w praktyce.

Stowa kluczowe: home office, elastycznos¢, telepraca, wirtualne miejsce pracy, bezpie-
czenstwo i higiena pracy

s.21z21






Z Problematyki Prawa Pracy i Polityki Socjalnej
T. 4(21). Katowice 2023. ISSN: 2719-3462 @
https://doi.org/10.31261/zpppips.2023.21.07

Tomasz Mirostawski

University of Miskolc, Hungary
@ https://orcid.org/0000-0002-7758-7415

Platform work as a manifestation of a new form of
employment in the era of the fourth industrial revolution

Summary

The aim of this paper is to analyse a new form of employment which has appeared
in the Polish labour market in recent years, i.e. work via digital platforms. The author
discusses the issue of platform work in the context of its impact on the current labour
market. Particular attention is paid to the identification of threats connected with this
new form of employment, the demands of the European and Polish trade unions put
forward in relation to platform workers and the regulations planned in this field at the
EU level. The author also shares his reflections on the practices applied by the owners
of digital platforms and the effective method of their control by Member States.

Keywords: platform work, digital platforms, gig economy, gig workers, employee,
employer, trade unions, digitalisation

1. Source and notion of platform work

The 21st century has brought to the world a new stage of produc-
tion and exploitation, known as the fourth industrial revolution or
Industry 4.0. The fourth industrial revolution refers by its name to
the three previous industrial revolutions, and its principles are based
primarily on the last of these. However, it is distinguished by the fact
that it is characterised by much faster progress in all areas of the econ-
omy than the third industrial revolution. Faster economic progress is
achieved through the use of appropriate IT techniques and technology
fusions, resulting in a blurring of the boundaries between the digital,
physical, and biological spheres'. Inherent element in Industry 4.0 is
the all-encompassing digitalisation and automation, applied primarily

! Instytut Analiz Rynku Pracy: Czwarta rewolucja przemystowa i jej wptyw na rynek
pracy —raport tematyczny. Warszawa 2020, p. 3.
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to enterprises through the introduction of new IT systems based on the
operation of artificial intelligence and the analysis of huge groups of
data (so-called Big Data), often taking place without any restrictions
or regulations.

It is clear that such profound changes in the economic field have
a direct impact on all its elements, and above all on the main one -
the world of labour. Hence, the notion of work of the future, mean-
ing work in the age of the fourth industrial revolution, is increasingly
emerging in the discussion concerning these particular changes. From
a macroeconomic perspective, the work of the future was explored
in the World Economic Forum’s 2020 report, along with the impact
of the COVID-19 pandemic on the environment of work. The report
indicates that in the coming years, a quarter of employers expect a
temporary reduction in employment and one-fifth expect a permanent
reduction?. On the other hand, this phenomenon should be counter-
balanced by the creation of new jobs, for which, however, completely
different competences will be needed than for those that are beginning
to disappear due to automation. For large groups of employees these
phenomena entail with necessity of working in new “places”, under
much worse conditions than before. One such new “place” is digi-
tal platforms, on which, because of the growing employment through
them and the impact on labour and employment relations, I will focus
later in this article.

Platform work belongs to a broader group of issues called alter-
native forms of employment®. It consists of an employee* perform-
ing services for his/her employer’s client via digital platforms (online

2 World Economic Forum: The Future Jobs Report 2020 — October 2020. Geneva 2020, p. 13.

* Instytut Analiz Rynku Pracy: Alternatywne forny pracy. Warszawa 2020, pp. 11-13.

* For the purposes of this paper, I will use the term “employee” to refer to a person
performing platform work, but it should be noted that such a person is not an employ-
ee within the meaning of the Polish Labour Code. In relation to a person working via
digital platforms, according to th e current regulations, the term “worker” seems to be
more adequate, although the Polish literature on the subject of platform work uses the
traditional phrase “employee” far more often. This is partly due to the problem of trans-
lation of foreign publications, but it is also highly relevant in the context of the proposed
changes in the regulation of platform work and its association with the employment
relationship defined in the Polish Labour Code. I therefore consider it justified to use the
term “employee” to describe persons who perform platform work.

s.2z16



Platform work as a manifestation of a new form...

platforms and mobile applications)®. In different EU Member States,
the same phenomenon is defined in different ways, e.g. sharing econ-
omy, platform economy, gig economy, crowd economy, on-demand
economy, peer to peer economy, freelancing, collaborative economy®.
Eurofound defines platform work as a form of employment that uses
a platform to allow organisations or individuals to access other or-
ganisations or individuals to solve specific problems or provide rel-
evant services in return for payment, and distinguishes its key fea-
tures, which are follows: 1. paid work organised by platforms; 2. the
involvement of three parties (platform, client, employee); 3. the pur-
pose of the work is to perform specific tasks or solve specific problems;
4. it is a form of outsourcing; 5. division of “work” into individual
“tasks”; 6. on-demand service’. On the basis of the definition given, it
can be concluded that the principle of the platform labour market is
to match providers with consumers by means of digital platforms. The
customer, using the relevant platform, sends a request (on-demand
element) for a specific service, the platform searches for a potential
provider, who in turn is paid for completion of the task. In this model
of platform work, employees most often enter into formal contracts
with employers (platform-owning companies) operating in the market
to provide on-demand services®.

Examples of companies operating in on-demand model include:
Glovo (which provides small courier services), Uber (which provides
transport services) and Fixly (which employees perform household re-
pairs). These enterprises use mobile apps as digital platforms to match
client with a group of potential contractors/suppliers, with the aim of
meeting customer needs as quickly as possible.

Platform work is carried out on the basis of various legal relation-
ships, but according to EC’ data the predominant relationship within
this type of work is self-employment (28 million platform workers are

° Instytut Analiz Rynku Pracy: Alternatywne formy pracy. Warszawa 2020, p. 11.

¢ Eurofound (2018): Employment and Working Conditions of Selected Types of Platform
Work. Publications Office of the European Union, Luxembourg, p. 10.

7 Eurofound (2018): Platform work: Types and Implications for Work and Employment —
Literature Review. Publications Office of the European Union, Luxembourg, p. 4.

8 S.A. Donovan, D.H. Bradley, J.O. Shimabukuro: What Does the Gig Economy Mean
for Workers? Washington 2016, p. 1.

® EC - European Commission.

s.3z16



Tomasz Mirostawski

self-employed, of which for 5.5 million it is probably the wrong rela-
tionship'). Platform owners often try to create an image of platform
work as a kind of freelancing", which is intended to justify a form of
employment in the form of a business-to-business (B2B) contract. How-
ever, these two models of work differ in certain characteristics. Firstly,
under platform work, companies charge employees with commissions
for the opportunity to provide services via digital platforms (usually
in the form of a flat percentage rate), whereas freelancers work inde-
pendently on their own account, with no work rules imposed on them,
and collect the entire salary. Secondly, unlike freelancers, who create
their own brand, in the case of platform work it is the platform own-
ers who control the brand and decide on the selection of employees.
Thirdly, on-demand companies control the relationship between the
provider and the client, through appropriate clauses prohibiting the
provider from having private contacts or entering into contracts with
the client, thus preventing the service provider from building its own
customer base, which is a rather common practice in the case of the
self-employment/freelancing.

S. Zuboff, writing about modern companies based on platform or-
ganisation, compares them to swarms in which structure is intercon-
nected and the network has replaced the traditional organisational hi-
erarchy'

2. The impact of the platform work
phenomenon on the labour market

The main mechanisms at work with digital platforms are the pro-
cessing of large amounts of data and the geolocation function available
on a mobile phone or computer. Through these, the platform is able
to match the demand for a given service with its supply. The cost of
the service provided is determined by an algorithm, which works ac-

10 European Commission: Improving Working Conditions in Platform Work. Brussels
2021, p. 1.

' A. Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. Warsza-
wa 2020, p. 12 — In Poland any self-employed person who performs services for various
entities can be considered as a freelancer.

12S. Zuboff: The Age of Surveillance Capitalism: the Fight for a Human Future at the New
Frontier of Power. New York 2019, pp. 417-444.
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cording to the following principle: the lower the demand is, the lower
the service is priced and vice versa, the higher the demand is, the price
of the service will increase. The cost of the service also includes the
commission payable to the owner of the platform for enabling the con-
nection between the ordering party and the employee (contractor). Al-
gorithms also take other factors into account when setting the price,
such as the worker’s overall rating on the application.

The way the algorithms work inside the platform is not transparent
to either the contracting authorities or the contractors. Employees do
not really know what exactly their salary depends on, which can fluc-
tuate drastically depending on the factors analysed by the algorithms.
This in turn directly restricts or even prevents employees from initiat-
ing negotiations on the amount of remuneration®.

The literature points out that platforms and, above all, the algo-
rithms that manage platform workers are based on the assumptions
of one of the strands of psychology, namely behaviourism. Platform
users are treated as a scientific object, whose every activity is carefully
monitored. Knowing a sufficiently large amount of input and output
data allows applications to predict certain employee behaviours and
set indicators in a way to achieve maximal effect'*. An example of this
type of employee “motivation” is the Uber Eats platform, which in
Warsaw charges suppliers the highest fee for using the app compared
to other, smaller cities, resulting in fact that Warsaw couriers have to
spend from 11 to 13 hours a day working in order to achieve the in-
tended income™. From the algorithmic point of view, the procedure
of increasing the “platform fee” is logical. High demand implies high
prices for the service. The application, wanting to maintain an ade-
quate level of supply, must somehow “encourage” employees to work,
in this case by lowering their wages. On the other hand, from the em-
ployees” point of view, such solutions cause that “working through
platforms is looking less and less like work and more like a modern
form of slavery, condemning people to separation from their families

13 A. Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. War-
szawa 2020, p. 22.

4 R. Rostek: Cyfryzacja w organizacji: od zarzqdzania wiedzq do platformowego nadzoru.
,Nowy Obywatel” 2021, no. 35 (86), p. 156.

5 A.Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. Warsza-
wa 2020, pp. 27-28.
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and reducing suppliers to the role of labourers who spend most of
their time to earn some reasonably fair money”'.

Companies basing their business model on the use of digital plat-
forms often claim that they do not have an employment relationship
with the persons performing the services, as the platform is only an
intermediary tool, provided by one entrepreneur to enable the other
entrepreneur to find clients”. In an effort to minimise the external reg-
ulation of the employer-employee relationship as much as possible,
platform owners are forcing individuals performing work that fulfils
the characteristics of a code employment relationship to provide ser-
vices to platform clients on the basis of a self-employment'®. This in-
troduces a new form of competition into the labour market that is not
based on competition of competences, but on lowering the barriers
to entry — the job will not go to the one who has the right skills, but
to the one who has agreed to provide services on the basis of self-
employment, thus abandoning the code protection of an employee and
significantly reducing the costs, which in the case of employment con-
tract are on the side of employer. This phenomenon, whereby employ-
ees in traditional industries such as passenger transport'®, are forced
to compete with platform workers, contributes to the creation of social
dumping®, deprofessionalisation®' and the increasing precarisation of

16 K. Bendkowski (2019): Wystgpienie podczas konferencji OPZZ i FES 18 pazdziernika
2019 w Warszawie: Polsko-niemieckie seminarium na temat pracy platformowej. Wymiana do-
Swiadczen w zakresie regulowania cyfrowego rynku pracy i organizowania pracownikow platfor-
mowych [after:] A. Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikow.
Warszawa 2020, p. 27.

7 M. Szymaniak: Tsunami pracy platformowej pochtania kolejne zawody. Jak szybko przej-
mie twoj? https://spidersweb.pl/plus/2021/06/praca-platformy-aplikacje-gig-economy-
uber-glovo-fixly-emerytury (access 20.04.2022).

8 V. Lehndonvirta: Algorithms that divide and unite, delocalization, identity, and collective
action in ‘microwork’. In: J. Flecker (ed.): Space, Place and Global Digital Work. London 2016,
pp- 53-80.

19 There has even been created a neological term “uberisation” referring to a form of em-
ployment for taxi drivers performing their profession through digital platforms —see: T. Baka-
larz: Zatrudnienie za posrednictwem platformy internetowej jako przejaw ,uberyzacji” pracy. “Acta
Universitatis Wratislaviensis. Przeglad Prawa i Administracji” 2019, vol. 117, pp. 9-18.

% M. Bernaciak in: Market Expansion and Social Dumping in Europe, London 2015, p 2 —
defines social dumping as a practice undertaken by interested market participants to un-
dermine or circumvent existing social rules in order to gain a competitive advantage.

2 T. Bakalarz: Zatrudnienie za posrednictwem platformy internetowej jako przejaw ,,ube-
ryzacji” pracy. “Acta Universitatis Wratislaviensis. Przeglad Prawa i Administracji” 2019,
vol. 117, p. 10.
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the labour market*. Moreover, the arguments of employing entities
indicating that digital platforms only play the role of an intermediary
tool are not true, since, as Ch. Gerber and M. Krzywdzinski prove in
their work, they resemble employers rather than neutral intermediar-
ies®. Platforms transform customer orders into work processes, coor-
dinate tasks, organise quality control, define communication channels
and determine payment methods*.

Platform work also poses a serious challenge for trade unions, as
well as employees themselves, in terms of the implementation of the
fundamental labour right to organise and other related rights, such as
the right to strike. Despite the fact that, as a result of changes to collec-
tive labour law, it has been possible since January 2019 for virtually all
persons performing platform work to associate, to that date no trade
union organisation has been established for employees performing this
type of work. On the one hand, this is due to the weak position of trade
unions in the Polish labour market, but on the other hand, the indicated
state of affairs is strongly influenced by the current operational model
of digital platforms. While performing their tasks, platform workers are
significantly restricted in their ability to contact other colleagues, and
their admittance to work depends solely on the algorithms controlling
the application. Last year there was the first strike of platform workers
in Poland, undertaken by Glovo’s couriers from Bialystok. The strike was
motivated by changes in the methods of distributing orders and wages,
which were not consulted with employees. The corporation, in response
to the employees’ actions, did not engage in any conversation with the
strikers, but decided to immediately block them from continuing their
work through the application®. This incident, and the company’s subse-
quent response, clearly illustrates the threat that the unrestricted devel-
opment of the platform economy can pose to workers’ rights.

2 A.Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. Warsza-
wa 2020, pp. 22-24.

% Ch. Gerber, M. Krzywdzinski: Brave New Digital Work? New Forms of Performance
Control in Crowdwork. In: S. Vallas, A. Kovalainen (eds.): Work and Labor in the Digital Age.
Emerald Publishing 2019, pp. 121-143.

# A. Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. War-
szawa 2020, p. 23.

» More on this topic: M. Szymaniak: Glovo jednym stuknieciem sttumito strajk kurierow
w Polsce. Praca jak z Black Mirror. 2021. https://spidersweb.pl/plus/2021/05/kurierzy-glo-
vo-strajk-protest-aplikacja-black-mirror, (access 20.04.2022).
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The development of the platform employment model also raises new
health and safety issues. A 2017 report by the European Agency for Safety
and Health at Work® indicates that work via platforms tends to be car-
ried out mainly by young people, who are less likely to receive health
and safety training. In addition, the majority of gig work tasks are per-
formed within jobs considered to be particularly hazardous (e.g. trans-
port), and a work model based on competition and evaluation mecha-
nisms intensifies the pace of work, which is conducive to the occurrence
of accidents. The report highlights that working through online platforms
can also involve risks such as constant exposure to electromagnetic fields,
eye fatigue, musculoskeletal disorders, and psychosocial risks: alienation,
stress, technological stress, technological addiction, information overload,
professional burnout, postural defects, online harassment. Moreover, the
European Agency for Safety and Health at Work found that a key factor
contributing to poor health conditions among atypical workers is the em-
ployment insecurity, which is a characteristic feature of platform work.

Under Polish law, the subject of health and safety at work has been
regulated at both the constitutional and statutory level. Article 66(1) of
the Polish Constitution? stipulates that everyone shall have the right to
safe and hygienic conditions of work. In turn, Article 304 § 1 and 2 of
the Labour Code® indicates that an employer shall ensure the healthy
and safe conditions of work referred to in Article 207 § 2 for individuals
who perform work on any basis other than an employment relation-
ship, at the employer’s establishment or at another location designated
by the employer, as well as for self-employed persons who conduct
economic activity on their own account at the employer’s establish-
ment or at another location designated by the employer. Furthermore,
in accordance with Article 304 § 3, the obligations set out in Article
207 § 2 of Labour Code shall apply accordingly to any entrepreneurs
who are not employers and who organise work performed by indi-
viduals: 1) on the basis other than an employment relationship; 2) who
conduct economic activity as self-employed. These regulations are in-
tended to extend occupational safety and health protection to persons

* Europejska Agencja Bezpieczenstwa i Zdrowia w Pracy: Ochrona Pracownikow
w gospodarce platform online: przeglad zmian regulacyjnych w zakresie polityki w UE. Stresz-
czenie. Luksemburg 2017, p. 4.

7 Dz.U.1997.78.483.

% Dz.U.2022.1510.
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employed on the basis of civil law contracts and self-employed, either
when they perform work for an employer or for a non-employer en-
trepreneur who organises the work performed by such individuals.
However, as M. Raczkowski points out”, the shape of the regulation
of Article 304 of the Labour Code raises serious interpretation doubts,
significantly hindering effective protection of persons working under
a non-employment contract. Article 304 of the Labour Code, while re-
ferring to the occupational health and safety obligations mentioned in
Article 207 § 2 of the Labour Code, does not explain how they should
be applied, which in fact has the effect of shifting the burden of inter-
pretation to the law enforcement bodies. This creates uncertainty on
the part of the employing entities, the employees, and also on the part
of the authorities responsible for labour control and supervision. Due
to these circumstances, during a heatwave in the summer of 2019, the
National Labour Inspectorate (Paristowa Inspekcja Pracy), at the request
of the “NSZZ Solidarno$¢” trade union, was unable to inspect the level
of compliance with occupational health and safety regulations with
respect to Uber Eats” courier employees, and only managed to inspect
this issue with regard to the company’s office employees, which large-
ly missed the purpose and object of the trade union’s request™.

The issues outlined above are just a few of the manifestations of
the impact of digital platforms on the labour market. As digitalisation
and the gig economy progress, such manifestations will become more
numerous and more glaring.

3. The demands of the employees’ side
regarding platform work
According to an ILO report on the impact of platform work on the
labour market, the amount of employment through digital platforms
in the European Union is estimated to be between 10-11% of adult EU
citizens®'. However, this percentage will increase over time. Hence, in

» M. Raczkowski: Bezpieczne i higieniczne warunki pracy w zatrudnieniu cywilnopraw-
nym. ,PiZS” 2019(1), p. 70.

% A.Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. Warsza-
wa 2020, p. 29.

31 ILO: World Employment and Social Outlook — The Role of Digital Labour Platforms in
Transforming the World of Work. Geneva 2021, p. 49.
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the debate on platform work there are more and more demands and
voices calling for the regulation of this phenomenon.

The European Trade Union Confederation, in its 2017 statement
paper on platform work, highlights the following needs for increasing
employment through platforms: 1. the need to increase knowledge on
the impact of platforms on the labour market; 2. the need to regulate
platforms in the European arena; 3. the need for financial support for
workers affected by the impact of digitalisation as part of a just transi-
tion; 4. the need to organise workers®.

The ETUC also advocates for the necessity of the public authorities
to take action to regulate labour platforms. Above all, public authori-
ties should ensure that labour law and minimum wage regulations
are respected, in accordance with national laws and practices; guar-
antee fair working conditions; provide information on tax obligations
and facilitate access to social protection; recognise the presumption
of employer and employee status, in order to limit self-employment;
guarantee the right to organise and negotiate collective agreements;
introduce compulsory third-party liability insurance; monitor the algo-
rithms of digital platforms; and prohibit exclusivity clauses that pre-
vent employees from working via other platforms.

In its programme of action for 2019-2023, the ETUC calls for the
launch of work on a Europe-wide initiative to equalise the status of
platform workers and the standard employees, by providing platform
workers with the same terms and conditions of employment as stand-
ard employees, extending social protection, minimum wage standards
and guaranteeing the right to an employee-employer relationship. Fur-
thermore, the ETUC takes the position that there is a need to guarantee
human control over artificial intelligence®.

In Poland, the number of platform workers who have provided this
work at least once in their lives is not high, at around 11% of the total
workforce, which is in line with the EU average*. However, as in the
case of other Member States, this percentage will gradually increase.

2 A. Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. War-
szawa 2020, p. 31.

% ETUC: Action programme 2019-2023. Wieden 2019, pp. 47-48.

¥ M. Parikow, D. Owczarek, M. Koziarek: Nowe formy pracy w Polsce (red. D. Owcza-
rek). Fundacja ISP, Warszawa 2018, p. 75.
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The “OPZZ” (Ogdlnopolskie Porozumienie Zwigzkéw Zawodow-
ych) trade union, in its programme of action for 2018-2022, draws
attention to both positive and negative aspects of digitalisation-
related changes. The trade union points out that there is a need
to implement such legal solutions which, on the one hand, will
protect the employee from the negative effects of digitalisation
and, on the other hand, will control these processes. Such regu-
lations could consist of recognising various platforms such as
Uber or Airbnb as employers and the people working for them
as employees; guaranteeing the right to switch off e-mail, busi-
ness phones or other means of correspondence in the workplace
after working hours; limiting the use of cameras or other means
of recording an employee’s activities in the workplace®.

The OPZZ and NSZZ Solidarnos¢, similarly to the ETUC, advocate
for the need of the EU to endeavour to provide platform workers with
equivalent working conditions with those of standard employees and
to protect employees who will lose their jobs as a result of digitalisa-
tion and automation®.

4. Position of EU bodies

European Union bodies did not leave the presented demands of the
trade union movement without an answer. On 9 December 2021 the
European Commission presented a draft directive regulating the em-
ployment of platform workers”. The draft establishes five criteria on
the basis of which a digital platform can be considered as an employer.
These criteria are as follows:
¢ effectively determining, or setting upper limits for the level of re-

muneration;

% OPZZ: Program Ogdlnopolskiego Porozumienia Zwigzkow Zawodowych na lata 2018—
2022. Warszawa 2018, pp. 18-19.

% OPZZ: Najwazniejsze postulaty OPZZ do programéw wyborczych na euro wybory.
Warszawa 2019, p. 4; NSZZ Solidarnos¢: Pracownicy platform cyfrowych muszq miec ta-
kie same prawa jak tradycyjni pracownicy! https://www.solidarnosc.org.pl/aktualnosci/
wiadomosci/zagranica/item/20743-pracownicy-platform cyfrowychmusza-miec-takie-
same-prawa-jak-tradycyjni-pracownicy (access 20.04.2022).

% Proposal for a directive of the European Parliament and of the Council on im-
proving working conditions in platform work from 9 December 2021, 2021/0414 (COD).
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e requiring the person performing platform work to respect specific
binding rules with regard to appearance, conduct towards the re-
cipient of the service or performance of the work;

e supervising the performance of work or verifying the quality of the
results of the work including by electronic means;

¢ effectively restricting the freedom, including through sanctions, to
organise one’s work, in particular the discretion to choose one’s
working hours or periods of absence, to accept or to refuse tasks or
to use subcontractors or substitutes;

e effectively restricting the possibility to build a client base or to per-
form work for any third party.

If the platform fulfils at least two of these criteria, the existing con-
tractors will automatically be reclassified as employees, regardless of
their contractual provisions. The judicial path will be appropriate to
resolve any doubts, and the burden of proof that an employment rela-
tionship does not exist between the platform and the service provider
will lie with the platform.

The proposal also intends to increase the transparency of the algo-
rithms that control the platform and determine working conditions, by
requiring platforms to provide contractors with fair and detailed infor-
mation about these conditions on at least the first day of work. The EC
wants to prohibit the processing of personal data of platform employees,
other than those which are directly related to the digital platform and
necessary for the performance of the contract between the contractor
and the platform. In addition, the draft includes regulations allowing
employees to use communication channels that are not supervised by
the employer®. The adoption of the directive would be a significant step
forward in adjusting labour law to the changes that the fourth industrial
revolution entails. On the other hand, the draft itself may be a good
starting point for the Polish legislator to regulate the functioning and
development of digital platforms faster than at the EU level.

Another EU body that reacted to the growing phenomenon of work-
ing via digital platforms was the European Parliament. On 16 Septem-
ber 2021, Members of the European Parliament adopted a resolution
on fair working conditions, rights and social protection for platform

% M. Makowska: Ochrona pracownikéw platform internetowych w UE. “Biuletyn
PISM” 2021, no. 221 (2419), pp. 1-2.
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workers — new forms of employment linked to digital development,
in which they pointed out the need to establish a presumption of an
employment relationship for this type of work, to provide accident
insurance for platform workers, to increase the transparency of the
algorithms controlling the platform and to guarantee platform work-
ers the right to organise and collective bargaining®. The EP resolution,
despite its non-binding and merely postulatory character, should be
considered as an important symbol in the fight for the rights of plat-
form workers.

5. Conclusion

The emergence of platform work is one of the outcomes of the cur-
rent phase of global economy, the fourth industrial revolution. As a
new and still developing phenomenon with strongly heterogeneous
nature, platform work has not yet been thoroughly studied. Initially,
great hopes were connected with it. The main expectations were the
creation of new jobs and the possibility to meet customers” needs in
a more convenient and quicker way. However, after some time, this
phenomenon has become a source of greater danger than benefit. The
negative impact of this form of work on the labour market has led to
an increasing number of voices supporting the regulation of platform
work. In Spain, in 2020 Supreme Court ruled that Glovo couriers are
not self-employed entrepreneurs, but employees. The UK Supreme
Court made a similar ruling, in relation to drivers employed by Uber
and rejected the corporation’s argument that the platform was merely
an intermediary between customers and drivers®. At the European Un-
ion level, work on regulating the phenomenon of platform working is
being carried out by the European Commission.

Besides the development of regulations at the EU or national level,
individual countries also need to begin working on platform control

¥ European Parliament resolution of 16 September 2021 on fair working conditions,
rights and social protection for platform workers — new forms of employment linked to
digital development (2019/2186(INT)).

% A. Rogalewski: Cyfryzacja i praca platformowa — informator dla pracownikéw. War-
szawa 2020, p. 29; M.Szymaniak: Tsunami pracy platformowej pochtania kolejne zawody. Jak
szybko przejmie twdj? https://spidersweb.pl/plus/2021/06/praca-platformy-aplikacje-gig-
economy-uber-glovo-fixly-emerytury (access 22.04.2021).
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mechanisms in the technological sphere. The national authorities of
the Member States responsible for supervision and control of labour
should have access to appropriate control software, which will make
it possible to verify the correctness and principle of operation of the
platform algorithms directly and within a short period of time. The
implementation of such mechanisms would be the realisation of the
demands presented in the Polish Charter of Digital Sovereignty*' and
raised by Polish and European trade unions.
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Praca platformowa jako przejaw nowej formy zatrudnienia w dobie
czwartej rewolucji przemystowej
Streszczenie

Celem niniejszego artykutu jest analiza nowej formy zatrudnienia, ktéra w ciagu ostat-
nich lat pojawita si¢ na polskim rynku pracy, czyli pracy za posrednictwem platform
cyfrowych. Autor omawia problematyke pracy platformowej w kontekscie jej wptywu
na aktualny rynek pracy. Szczegoélng uwage poswiecono identyfikacji zagrozen, jakie
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wiaza si¢ z ta nowa forma zatrudnienia, postulatom europejskich i polskich zwigz-
kéw zawodowych wysuwanym wzgledem pracownikéw platformowych oraz plano-
wanym w tym zakresie regulacjom na poziomie europejskim. Podzielono sie takze
refleksjami dotyczacymi praktyk stosowanych przez wiascicieli platform cyfrowych
oraz efektywnego sposobu ich kontroli przez panstwa cztonkowskie.

Stowa kluczowe: praca platformowa, platformy cyfrowe, gospodarka platformowa,
pracownicy platformowi, zatrudniony, pracodawca, zwiazki zawodowe, cyfryzacja
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EU law and problems of the codification
of the Bulgarian labour legislation

Summary

Based on historical experience, in Bulgarian labour legislation, in recent years the
problem of the state of its codification has become more and more pronounced. This
condition is alarming. In the presence of a reasonable, comprehensive code, laws
are being constantly adopted on separate issues that either do not regulate anything
specific, or repeat provisions of the Labour Code. Furthermore, the body of by-laws
keeps expanding uncontrollably. Most often this is explained by some requirements of
EU law, new socio-economic conditions, etc., while in fact this expansion is due to in-
adequate expertise of the law-making bodies, interference of non-legal considerations,
etc. This creates many difficulties in understanding and applying labour legislation.

Keywords: code, normative act, legal norm, law, EU requirements, employment re-
lationships

1. There is hardly a more universal problem in the modern complex
and dynamic world than the problem of human labour as the main
socio-economic factor, the main means of achieving the social security
of citizens and the main criterion for the place of the person in soci-
ety. Therefore, the legal regulation of employment relationships must
occupy a central place in any national policy. This policy in Bulgaria
began after the Liberation from Turkish yoke. Since then, Bulgarian
labour legislation has developed a rich and interesting history with
some ups and downs. A number of our distinguished researchers
have devoted their efforts to the study and presentation of this his-
tory. These are Raiko Oshanov!, Prof. Iliya Yanulov?, Prof. Lyubomir

! See P. Omanos: [1pastama saxpura va mpyda 6 boazapus. Codust 1943.
2 See Na. Snyaos: Tpydoso npaso. Codpust 1946; ot nero: Tpydoso npaso u couuarHo
saxorodamercmeo. Copust 1946.
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Radoilski®, Yordan Zlatinchev*, Prof. Vasil Mruchkov®. Here I will men-
tion a thought by Prof. Iliya Yanulov made to the Director-General of
the International Labour Office Albert Thomas in 1929: “If social law
is to constitute a permanent reform in order to meet the requirements
of economic and social evolution, it must pay its tribute to the compe-
tence, i.e. to the science”®.

And thus, on 1st and 2nd April, 1986, the Labour Code (LC) was
promulgated, which entered into force on 1st January, 1987. It is evident
that the period of preparation for its entry into force was not so short.
During this period, employers and trade unions were preparing for its
implementation, many information events were held to explain it, etc.

As the name of the law indicates, it is a code. This means that ac-
cording to Article 4, para. 1 LNA (Law on Normative Acts) it should
regulate “public relationships, that are the subject of an entire branch
of the legal system or of a separate part of it”. Indeed, when it was
adopted, the Labour Code regulated the employment relationships be-
tween the employee and the employer, as well as other relationships
immediately associated with them (Article 1, para. 1 LC). The specific
characteristic of its subject of regulation — the relationships when per-
forming human labour — no matter how much it is influenced by po-
litical systems and ideologies, is connected with universal values such
as health, work capacity and dignity of the working person. Issues
such as working time, breaks and leaves, health and safety at work,
labour discipline, etc. are of universal character. In this area, Bulgar-
ian legislative decisions are in line with, and often exceed, established
international and supranational European standards.

In 1992, 1995, 2000, 2004, 2009, serious amendments were introduced
into the Labour Code, required by the objective conditions during the
transition of the society to a system of market relationships, and also

% See A. Pagonacku: Tpydoso npaso. Vcmopuuecko passumue. C.: Hayka u n3KycTso
1957.

4 See V. 3aarumues: Bopbama 3a mpydoso saxorodamercmeo ¢ Goreapus 1878-1944.
Codmst: Hayka m nakycrso 1962.

® See B. Mpwpukos: Passéumue na mpydosono npaso. — B: Passumue 1a coyuarucmuecko-
mo npaso 6 bvazapus. C.: Hayka n makycrso 1984, pp. 280-309; ot Hero: Hosusm Kodewc na
mpyda u paseumuemo Ha mpydosomo npaso. [IpasHa Mucba 1986, Ne 4, pp. 19-34.

¢ Ma. Iy aos: Mexoynapodiio nipydoso npaso. C.: Abp>kaBHO BUCIIIe yanAnIie 3a pu-
HaHCOBM M aJMUHNCTpaTuBHM Hayku 1945, p. 70.
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the preparation and subsequent accession of Bulgaria into the European
Union (EU). I am not mentioning here all the dozens of amendments
and additions. Some of the amendments were justified by the practice,
others caused serious problems. New needs are emerging. They can be
satisfied through serious amendments while preserving the established
and progressive solutions of the current Labour Code. I shall not dwell
on this because it exceeds the main topic of my article. I just wish to em-
phasize that I strongly reject the idea postulated by some employer- and
trade union organizations about the need for a new Labour Code. This
will not improve the legal system. Our society has not yet built a robust
economic system, it is still wandering, looking for the optimal ways for
its development. Moreover, it is also not clear what in the current basic
regulation of labour relationships is not satisfactory.

2. In any case, the necessary amendments should not lead to break-
ing the codification of labour legislation, as we have witnessed in recent
years. This is evidenced by the multitude of laws that regulate various
elements of labour relationships — the Guaranteed Receivables Act, the
Health and Safety at Work Act, the Law on Labour Inspection, the Law
on Labour Migration and Labour Mobility, the Law on Information
and Consultation with Employees of Multinational (Community-Scale)
Undertakings, Groups of Undertakings and Companies, the Employ-
ment Promotion Act, the Collective Labour Dispute Settlement Act.
To these we must add laws defined as general, but in the main part
“regulating” issues of labour relationships — the Anti-discrimination
Act, the Law on Equal Opportunities for Women and Men, the Voca-
tional Education and Training Act, etc.

3. The adoption of these laws, as well as of a number of supposed
amendments, which in fact were repetitions of regulations from the
very Labour Code, was justified by the legislature by a number of rea-
sons. Most often, one of them was the need to transpose EU law.

a) The EU law is very often used to argue for otherwise unfounded
draft laws. The main problem lies in the failure to understand the
substance of implementing the requirements of the EU secondary
law into the national legal systems. The legislature did not take into
account that the directive (such are the acts transposed with the
latest amendments to the Labour Code) sets out only a mandato-
ry result to be achieved — for example, providing the information

s.3z19



Krassimira Sredkova

necessary for work under an employment relationship, equal trea-
tment of employees on fixed-term employment relationships and
employment relationships of indefinite duration, etc. How to achieve
this result is a matter of national legal system, national tradition,
specific characteristics of national legislation and practice’. Verbatim
copying of the directive (and often in an inaccurate translation) is
not implementing. In addition, the national legislature should take
into account that the directives (as well as other EU acts) are aimed
at many countries, with different national legal systems, with diffe-
rent legislative solutions and terminology, therefore their wording
is more general and flexible. Directives are usually drafted on spe-
cific issues, therefore their transposition into general national acts,
especially of a codification nature, must make sure that the specific
regulation complies with the general idea of the law. We do not find
anything like that in the latest amendments to the Labour Code.
That is why the problems created by the amendments “justified” by
European requirements deserve special attention®.

In a number of cases, the explanatory notes to a certain Bulgar-
ian draft law are exhausted by the fact that it is introduced in ful-
filment of EU requirements for a separate law, without specifying
what these requirements are and in which act they are established;
there are also cases (for example The Law on Equal Opportunities
for Women and Men, introduced by the Council of Ministers in
2006), where those who introduced draft laws mislead the members
of the Parliament and the entire legal community, since there were
no requirements for a separate law in the relevant area neither in
the primary nor in the secondary EU law.

7 See Opa. Bopucos: Couitocm u passumue na npasomo na Eeéponetickama obujrocm.

CpBpemenHo 1paso 1992, No 5, pp. 37-43; K. Munxos: 3a 6vséexdarieno na esponetickume
COUUAAHY HOPMU 6 ODAZAPCKOMO 3AKOHO00AMEACME0 U npakmuid. MeXXAyHapoaHM OTHO-
mennst 2001, Ne 4, pp. 23-42; W.Weidenfeld, W. Wessels (Hrsg.): Europa von A—Z. Ta-
schenbuch der europiischen Integration. Europa Union Verlag GmbH, Bonn 1995; Fr. Em-
mert: Europarecht. Verlag C. H. Beck, Miinchen 1996; H. G. Fischer: Europarecht. 3. Aufl.
Miinchen 1996; D. Schiek: Europidisches Arbeitsrecht. Nomosverlagsgesellschaft, Baden-
Baden 1997; R. Blanpain: European Labour Law. 6™ ed. Kluwer Law International, The
Hague-London-Boston 1999; Chr. Kénig, Andr. Haratsch: Europarecht. 4. Aufl. Tiibingen
2003; J. Marlberg (Ed.): Effective Enforcement of EC Labour Law. Uppsala 2003.

§ I will not dwell here on the enormous common legal-technical shortcomings and

inexpedient legal decisions. They deserve a special study.
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The general declaration that “all developed European coun-
tries” have such a law, which in most cases is not true, also cannot
justify the need to adopt a separate law in our country, if the rela-
tionships in the Bulgarian society and the way of their regulation
do not suggest a need of its adoption. It is difficult to find legal
arguments for the need for a separate Law on Equal Opportunities
for Women and Men in the presence of the constitutional norm of
Article 6, para. 2 of the Constitution of the Republic of Bulgaria
(Const.), the general Law on Protection from Discrimination and
the special norm of Article 8, para. 3 LC, which stipulates “in the
course of exercise of labour rights and duties no direct or indirect
discrimination on grounds of... gender, sexual orientation” shall
be allowed. For these reasons, in 2006, the Advisory Council on
Legislation to the President of the National Assembly rejected the
submitted draft law, however, in 2016 there was no longer such a
council, but there was such a law;

b) The effect of EU law is not known.

Bulgaria still does not take into account the fact that EU regula-
tions have a direct effect, and some regulations are being incorpo-
rated into the Bulgarian legislation with no need for that. Article
15, para. 2 LNA even explicitly established this direct effect of the
regulations and their precedence over domestic law. Therefore,
even if it is not stated, for example, in the Employment Promo-
tion Act, that nationals of EU Member States are hired under the
same conditions as those for Bulgarian nationals, this rule shall be
applied by virtue of Regulation (EU) No 492/2011 of the European
Parliament and of the Council on freedom of movement for work-
ers within the Union;

c) The substance of the legal framework in the EU acts is not known.

Instead of carrying out the spirit of the European act in accord-
ance with the Bulgarian legal system and traditions, very often EU
directives are copied verbatim from an inaccurate translation. The
literal copying of the directives underestimates the national tradi-
tion and its achievements. Very often, this leads to a departure from
legal solutions traditional for Bulgaria, without this being required
by EU law. Typical examples in this regard are the laws amending

s.5z 19



Krassimira Sredkova

and supplementing the Labour Code of 2004, 2006, 2016; the Voca-

tional Education and Training Act, etc.

When copying the directives literally and including them in the
Labour Code, the Bulgarian legislature did not consider that they were
introducing these into a codification act for the general regulation of
labour relationships. For example, Article 8, para. 3 LC sets out the
principle of equal treatment of employees and lists the grounds on
which different treatment in labour relationships is not allowed. Arti-
cle 8 may be found in Chapter One “General Provisions”. According to
the basic rules of legislative technique, this means that the provisions
of this chapter are applied in all institutes of labour law, regulated fur-
ther in the Labour Code. For our legislature, however, this has turned
out to be insufficient for presenting it in a “European mode”. They
probably considered that Article 8, para. 3 LC, which does not allow
direct or indirect discrimination based on “differences in the contract
term and the duration of working time” will not be read, so they have
decided just in case in Article 68, para. 2, ex. 1 LC to state again that
“employees employed under a fixed-term employment contract shall
have the same rights and obligations as the employees employed un-
der an employment contract of an indefinite duration”. The situation is
similar with Article 138, para. 3 LC on the equal rights and obligations
of part-time employees and those with statutory working time. In the
presence of the general provision of Article 8, para. 3 LC that “in the
course of exercise of labour rights and duties no direct or indirect dis-
crimination shall be allowed on grounds of... the duration of working
time” Article 138, para. 3 LC repeats that “the employees under para.
1 (part-time employees — note Kr. Sr.) may not be placed at a disad-
vantage solely due to the part-time duration of working time thereof
compared to the employees who are party to a full-time employment
contract and who perform the same or similar work at the enterprise.
The said employees shall enjoy the same rights and shall have the
same duties as the employees working on a full-time basis...”. This
— only because Article 6 of the Framework Agreement on part-time
work, approved by Council Directive 97/81/EC, requires equal treat-
ment of part-time and full-time employees. However, our legislature
did not take into account that the European document is aimed at all
EU Member States, and they have different legal systems — in Ger-
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many, for example, labour legislation is not codified and this require-
ment must be included in the relevant special legal act on working
time, while our legislation is codified and contains a general provision
prohibiting discrimination, including on the basis of the duration of
working time.

Unnecessary repetitions are also contained in Article 287 LC, which
provides that “all employees shall be subject to mandatory periodical
medical examinations” (para. 1), which are at the expense of the em-
ployer (Article 287, para. 2 LC). Article 140a, para. 3 LC repeats this
specifically for employees who perform night work — as if they are not
part of all employees within the meaning of Article 287, para. 1 LC. It
is true that the relevant EU directive provides for such a requirement
for night employees, but the Bulgarian legislature did not consider that
the directive refers only to night work, while our law sets out a general
requirement.

There are more than just one or two examples. Such an accumula-
tion of provisions with the same content in the same normative act,
in addition to contradicting the Decree No. 886 on Implementing the
Law on Normative Acts (DILNA) (according to Article 38 of the said
decree “the rule of conduct shall be worded in one article”), creates
difficulties for the addressees and makes them look for differences in
the provisions that do not exist, and creates a false impression that it
is necessary to engage in some particularly strong fight against some
non-existent negative trends.

The literal copying also results in contradictions between the Bul-
garian and the European legal solutions. This concerns, for example,
another amendment to the Health and Safety at Work Act of 2006.
By mixing up the subject matter of the law and the principles of state
policy in the field of health and safety at work, by narrowing the scope
of the Council Directive 89/391/EEC on the introduction of measures to
encourage improvements in the safety and health of workers at work
and other normative decisions, this law did not at all ensure “full com-
pliance”, as claimed in the explanatory notes to the draft law, with the
requirements of the directive. Not to mention that it is a framework
directive and does not set any specific requirements, and for its imple-
mentation 20 specific directives have been adopted, which have been
introduced into the Bulgarian legal system with by-laws.
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Even absurd legislative decisions have been reached in the not
thought-through transposition of some provisions of the EU law. A typi-
cal example of this is the amended in 2006 provision of Article 123 LC
and the new provision of Article 123a LC, which refer to a change of em-
ployer in the event of organisational changes, changes in the ownership
of the enterprise or in the manner of its use. The amendment to the La-
bour Code introduced the terms “employer—transferor” and “employer—
transferee”, not taking into account the circumstance, that employees are
living persons and not property objects to be “transferred”. Even in Arti-
cle 2, para. 1, letters “a—b” Directive 2001/03/EC, which the Bulgarian leg-
islature tried to implement, the terms “employer—transferor”/“employer—
transferee” are not used, there are “transferor”/“transferee” (i.e. parties
to the transaction, not to the employment).

No less problematic is the regulation of information provision and
consultation with employees, which will be specifically discussed be-
low. Instead of systematizing the legal framework, the Labour Code
dedicated more than 20 provisions to the right to information (for ex-
ample, Article 7a; Article 7c-7d; Article 52, para. 1, etc.). This would
be an acceptable approach if the right to information was regulated in
each institute with which it is associated. However, it is not so and it
should not be so in a codification law. Having previously established
special rules in numerous provisions, the legislature suddenly formed
Section II in Chapter VI of the Labour Code, titled “Common Rules
for Information and Consultation”, then again in different places (for
example, Article 138a, para. 3, item 3; Article 140, para. 5, etc. LC)
we are facing rules regarding informing employees on various issues.
Thus, the requirement of Article 30, para. 1 DILNA that the general
provisions of the normative act precede the specific ones, is violated.
Such a legislative approach is not only a formal violation of the rules
for the construction of normative acts, but it also creates difficulties in
the application of the relevant rules.

4. Although the legislature repeatedly reiterates the requirement for
the inadmissibility of differences in rights and obligations based on the
employment contract term and the duration of working time, the le-
gal acts themselves have introduced such differences and thus created
contradictions with the principles proclaimed by themselves in Article
8, para. 3, Article 68, para. 2, sentence 1 and Article 138, para. 2 LC.
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Article 68, para. 2, sentence 2 LC provides that employees under
fixed-term employment contracts “may not be treated in a less favoura-
ble manner than comparable permanent employees ... solely because of
the fixed-term nature of the employment relationship thereof” (which
in itself is essentially a repetition of the previous sentence). Howev-
er, the legislature did not consider the fact that also a treatment in a
“more favourable manner” is a violation of the principle of equality as
well, at least because it constitutes a difference. According to Article 1,
item 1, “a” of the ILO Discrimination (Employment and Occupation)
Convention (which is part of the domestic law under the conditions
of Article 5, para. 4 Const.), the term “discrimination” includes “any
distinction, exclusion or preference”, while sentence 2 of the new para.
2 of Article 68 LC does not exclude “preference”. On the contrary - it
explicitly encourages it. Article 68, para. 7 LC requires an employer “to
take measures to facilitate access by fixed-term employees to vocational
training for the purpose of enhancing their skills and career develop-
ment”. Not only does Article 68, para. 7 LC thus establish an inadmis-
sible preference based on the contract term and discriminates against
employees under employment contract of an indefinite duration; this
provision has also no social justification. On the one hand, it introduces
an unexplainable presumption of lower qualifications for employees
under a fixed-term employment contract. On the other hand, it burdens
the employer with unjustified financial and other costs. Why should the
employer take care of their qualifications and not of the qualifications
of the other employees? Again, formally referring to an EU directive
(which is aimed at different countries with different legal regulations
on fixed-term employment contracts), the Bulgarian legislature did not
consider that the very grounds for concluding a fixed-term employ-
ment contract under Article 68, para. 3 LC (temporary work, seasonal
work, short-term work, work in enterprises declared bankrupt or in
liquidation) exclude any interest of the employer in the special care for
the qualification of employees under these employment contracts.

The situation is similar with part-time employees (Articles 138—
138a LC), for whom special rights and therefore corresponding obli-
gations of the employer are provided for taking special care of their
vocational training and career development, as if they were some kind
of “more valuable category” of employees than full-time employees.
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By the way, when it comes to working time, it should be pointed
out that there are also a number of other unacceptable legislative deci-
sions based on the requirements of EU law. Due to volume limitations,
only some of them will be highlighted in this study.

Article 113, para. 2-3 LC established a requirement for the written
consent of the employee under an employment contract for additional
work, to work for a longer duration of time so that, together with the
duration of the work under the main employment relationship, they
do not exceed the established in Article 113, para. 1 LC limits. These
provisions are unnecessary in the first place because they without any
need reproduce provisions of the EU law. Their reproduction is un-
necessary, since an employment contract for additional work (like any
employment contract) cannot be concluded without the consent of
the employee. The employee must express their will on the required
minimum elements of the agreed content of the employment contract,
among which is the working time duration (Article 66, para. 1, item
8 LC)’. Therefore, the extensive and unclear rules concerning the con-
sent on working time specifically under the employment contract for
additional work are simply redundant.

However, this is not the only drawback of Article 113, para. 2-3 LC.
Caught up in copying provisions from the EU acts, the Bulgarian legislature
failed to read these acts to the end. Otherwise, they would have noticed that
Directive 2003/88/EC provides for the possibility of increasing the maxi-
mum duration of working time not only based on the written consent of the
employee (Article 22, para. 1, “a”), but also in some statutory cases (Article
17, para. 1). Our legislature does not provide for the second hypothesis.
They also do not provide for the requirement of Article 22, para. 1, “a” of
the directive for the employee’s consent to be given in advance.

A failure to understand the content of the European act is also evi-
dent in Article 113, para. 7 LC. This provision allows the Labour In-
spectorate to prohibit or altogether restrict the possibility of exceeding
the weekly duration of working time. Such an authority is granted to
the Inspection in Article 22, “d” Directive 2003/88/EC, but only with
regard to the maximum, and not the normal duration of working time.

° For the minimum necessary content of the employment contract and the lack of
possibility of concluding it without mutual agreement on these elements, see B. Mpsbu-
koB: Komermap na Kodexca na mpyoa. Cudu, Codpus 2021, pp. 217-224.
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5. The legal regulation of informing and consulting employees
deserves special attention. This question is extremely important in its
own right. It is an expression of the new attitude towards the employee
not only as a workforce holder, but also as a multifaceted human being
and an active participant in the work process for the prosperity of the
employer’. So far, the Labour Code also contained some rules in this
area (e.g., Article 52, Article 130, etc.). The employer was assigned the
obligation to provide certain information relevant to the employment
relationships at concluding collective labour agreements, upon entry
into employment, at amending the employment relationship, etc. The
amendments in recent years have expanded the subject matter and the
addressees of this information (not always justified).

First of all, the subject matter of the information that the employer
owes has been expanded. Now it covers a number of issues of the indi-
vidual and collective labour relationships — the obligations of employ-
ees under individual employment relationships; the consequences of
any modification of the employment relationship; issues of employer’s
restructuring; issues of mass dismissals, etc. This is good. However,
the regulation of these issues is not good. Below are some examples.

In the first place, the structure of the regulation is not good. Instead
of systematizing the legal framework, the Labour Code dedicated more
than 20 provisions to the right to information (Article 7a; Article 7c-7d;
Article 52, para. 1; Article 62, para. 5; Article 66, para. 4; Article 68,
para. 6, etc.). This would be an acceptable legislative approach if the
right to information was regulated for each legal institute it is associ-
ated with. However, it is not so. Having previously established special
rules for information in numerous provisions, the legislature suddenly
created a special Section II in Chapter VI, titled “Common Rules for
Information and Consultation”. Then again in different places (for ex-
ample, Article 138a, para. 3, item 3; Article 140, para. 5, etc. LC) we
are facing rules on informing the employees on various issues. Thus,
the requirement of Article 30, para. 1 DILNA that the general provi-
sions of the normative act precede the specific ones, is violated. Such
a legislative approach is not only a formal violation of the rules for the

10 On these issues see Kp. Cpeaxosa: [Ipasomo na pabomuuxa Ha urgpopma-
yus. Abvp>kasa n npaso 1989, Ne 7, pp. 59-67; B. Mpbuxos — In: Komenmap na
Kodeixcca na mpyoda. 13. usa. C.: Cudnu 2021, pp. 410-430.
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construction of normative acts, but it may also create difficulties in the
application of the relevant rules. These difficulties will be enhanced
by yet another unfounded and unexplainable legal decision — the ad-
dressees of the due information.

There are also problems in the subject matter of the due informa-
tion. For example, the new item 6 in para. 1 of Article 127 LC, intro-
duced by the latest amendment to the Labour Code dated 05.08.2022,
established the employer’s obligation to provide information to the
employee “about the terms and conditions for terminating the employ-
ment contract in compliance with the provisions of this Code”, again
motivated by the requirement of EU Directive (2019/1152). However,
it is not clear why the employer will provide this information — the
Bulgarian legislation has laid down explicitly and comprehensively
(Articles 325-335 LC) the terms and conditions for termination of the
employment contract. Does this mean that the employer must read
Articles 325-335 LC to the employee?

One of the main, hard-to-overcome shortcomings of the law is
precisely in relation to the addressees of the due information. These
addressees are of five categories: the individual employee (for ex-
ample, Article 62, para. 5; Article 66, para. 4; Article 68, para. 6, etc.
LC); the employees’ representatives (for example, Article 7c; Article
130-130c, etc. LC); trade union organisations (for example, Article 52,
para. 1; Article 130-130b, etc. LC); the Labour Inspectorate (for ex-
ample, Article 113, para. 8 LC); all employees (Article 58 LC). While
the first and last two categories of information addressees raise fewer
problems, things are not like that with the second and third. In the
explanatory notes to a number of amendments and additions to the
Labour Code, it is stated that they implement in the domestic law
the requirements of several EU directives (91/533/EEC; 98/59/EEC;
2001/23/EC, etc.) which establish rules for informing and consulting
employees on certain issues. This is correct. However, none of the
afore-mentioned EU acts requires that the information and consulta-
tions on the specified issues be conducted with a separate category
of representatives and that, apart from them, there should also be
an independent category of representatives for general information
and consultation. Now, the new Article 7a LC provides for special
employees’ representatives — for information and consultation in the
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cases of 130c and 130d LC". According to Article 2, “e” Directive
2002/14/EC, however, in information and consultation procedures
there may participate employees’ representatives provided for by
national laws and/or practices; no special category of such repre-
sentatives is required. Thus, the new Article 7a LC creates an ex-
tremely complex and confusing system of employees’ representation,
composed of: 1/ the General Assembly of Employees (Article 6, para.
1 LC); 2/ the meeting of proxies (Article 6, para. 2 LC); 3/ representa-
tives for participation in the enterprise management (Article 7, para.
1 LC); 4/ representatives for the protection of the common interests
of employees (Article 7, para. 2 LC); 5/ representatives for informing
and consulting employees (Article 7a LC); 6/ trade union organisa-
tions. A seventh group of representatives was added to the above
six — in European companies or European Cooperative Societies ac-
cording to a separate law (the Law on Information and Consultation
with Employees of Multinational (Community-Scale) Undertakings,
Groups of Undertakings and Companies).

The functions of these different categories of representatives are
neither clearly defined nor precisely distinguished. This will inevitably
give rise in practice to disputes about the legitimacy of the respective
representatives. It will be extremely difficult for the employer to de-
termine when to inform whom about what. At the same time, it is not
at all clear what the ratio is between the general (according to Article
7 LC) and special (according to Article 7a LC) representatives. In the
absence of traditions in employees’ representation in Bulgaria, it is a
total confusion. This unnecessary complication, incorrectly reasoned
by some requirements of Directive 2002/14/EC (no such are set out
therein), can practically block the reasonable idea of representation.
No one considers expelling from the EU, for example, Germany, where
the employer informs and consults the works council on all issues (the
staff council in the institution), and the works council expresses an
opinion on all issues.

Faithful to the idea of overtaking even the best, in Bulgaria we trans-
posed the directive in yet another aspect. According to Article 3, para.

' Tam not discussing the other inaccuracy here — that Article 7a, para. 1 LC refers to
informing “under Article 130c and Article 130d”, while Article 130d LC does not regu-
late any special information, but deadlines for providing the information.
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1 Directive 2002/14/EC, the information and consultation procedures
established therein apply to undertakings employing at least 50 em-
ployees, or establishments employing at least 20 employees in any one
Member State. For us however, it is not important. We introduce them
indiscriminately — in a small enterprise with 10-15 employees as well.
A situation will arise in which the total number of employees will be
less than the number of their representatives required by the Labour
Code.

In addition, on the substance of information and consultation, there
are many legally illogical legislative decisions motivated by the EU re-
quirements. Thus, for example, the legislature justifies by a requirement
of Directive 1999/70/EC what is provided for in Article 68, para. 6 LC
- employer’s obligation to inform employees under fixed-term employ-
ment relationships about vacant jobs and positions which can be oc-
cupied under an employment contract of indefinite duration. Article 6,
para. 1, ex. 2 of the directive, provides as an alternative way of making
the information available, the placing of this information by way of a
general announcement at a suitable place in the undertaking or estab-
lishment. This not only does not exclude, but also implies individual
notification as well. Our legislature, however, regulates it as the only
admissible way, along with the notification of the trade unions and the
employees’ representatives. In addition, there is not a word about the
individual employees for whom this information is of direct interest.

Let us consider another example. To put it mildly, “strange” is
the provision of Article 66, para. 5 LC, which stipulates that “upon
any change in the employment relationship, the employer shall be
obligated, at the earliest opportunity and not later than one month
after the entry into effect of the change, to provide the employee
with the necessary information in writing containing details of the
changes as effected”. Apart from the fact that, as a rule, related to
a change in the employment relationship, its systematic place in the
provision regarding the content of the employment contract is con-
troversial, Article 66, para. 5 LC also raises other questions to which
it is difficult to find reasonable answers. This paragraph is a verbatim
translation of the EU directives, but does not take into account that
it is meaningless in many cases of modification of the employment
relationship, such as:
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a) When the modification is pursuant to changes in the legislation or the
collective labour agreement. These cases are expressly excluded from
the scope of the employer’s obligation in Article 5, para. 2 Directive
91/533/EEC, but not by the Bulgarian legislature;

b) When the employee is seconded to work abroad. These cases are also
excluded from the scope of the general obligation under Article 5,
para. 2 Directive 91/533/EEC. However, they are subject to special
regulation in Article 127, para. 4 LC;

c) When the modification is done by mutual consent of the parties to
the employment relationship (Article 119 LC). It is pointless for the
employee to be informed about changes, the implementation of
which took place based on his/her will.

It should also be stated that the due information relates to the ef-
fects of the modification and not to the modification itself. The data on
the modification are contained in the very act, by virtue that it is car-
ried out — for example: “On the basis of Article 120, para. 1 LC I hereby
assign to ... due to idling, to work as ... while the idling lasts”. I do
not comment here on the linguistic nonsense — “information contain-
ing data”. Any information is a collection of data.

6. Continuing the vicious trend of unreasonably copying the EU
acts without considering the Bulgarian conditions in the amendments
to the Labour Code since July 2006, the Bulgarian legislature has al-
lowed other unexplainable legal decisions. Among them is the estab-
lishment of unnecessary and inaccurate rules.

Faithful to their idea of verbosity, the legislature underestimates
the fact that the authorities implementing the Labour Code are not
students, and explains to them that in the case of part-time work “the
monthly duration of the working time... shall be less compared to the
monthly duration of the working time of the employees who work
under a full-time employment relationship at the same enterprise and
perform the same or similar work” (Article 138, para. 2 LC). At the
same time, the explanation is also inaccurate — how will it be assessed
whether the working time is part-time if there are no employees in the
enterprise who perform the same or similar work on a full-time basis?
The problem shall not be solved by another verbiage and explanation
typical for a textbook, and not for a normative act.
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Misunderstandings may also be caused by Article 138a, para. 3 LC.
It is a literal translation of Article 5, sent. 3, “a—e” from the Annex to
Article 1 of Directive 97/81/EC. In the current Bulgarian legislation,
there was no obstacle to the transfer from a full-time to a part-time
work — the working time duration specified in the employment con-
tract can be modified at any time without any restrictions by mutual
consent of the parties to the employment relationship (Article 119 LC).
However, it is inadmissible to oblige the employer to transfer part-
time employees to full-time positions, even if there are vacancies. In
this situation, the rules established in Article 138, para. 3 LC do not
have a normative, but only a recommendatory content and therefore
have no place in a normative act, especially a code. Failure to comply
with these rules cannot be backed by any sanctioning consequences.
In addition, many of these recommendations are unclear — what does
it mean, for example, for the employer to “give consideration to the
requests of employees”?

7. Unfortunately, the process of de-codification of the Bulgarian la-
bour law also manifests itself in the adoption of completely unfound-
ed (even by the usual argument — EU law) laws.

A typical example is the Labour Inspection Act of 2008. I am fully
convinced that this is one of the most senseless acts of the 40th Na-
tional Assembly. First of all, I do not find any need for this law — the
requirement of Article 3, para. 1 LNA for a specific circle of social re-
lationships to be regulated in a specific way is missing. What the law
inaccurately names “labour inspection” and what is actually missing
from its content is the control for compliance with the labour law — re-
lationships directly related to industrial relationships within the mean-
ing of Article 1, para. 1 in fine LC and logically regulated in Chapter
XIX LC. They are not independent, but exist in parallel with industrial
relationships in a narrow sense — the relationships between employees
and employers in the immediate provision, respectively use of work-
force. Moreover, this law does not regulate anything specific, but gen-
eral principles of the operation of ministries and other government
institutions, which, however, are regulated in the rules of procedure
of the relevant authorities.

Another example is the Law on Labour Migration and Labour Mo-
bility. There is no reasonable explanation as to why, in the presence
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of a specific chapter in the Employment Promotion Act regarding the
employment of persons who are not Bulgarian nationals, this chapter
was repealed and a separate verbose law was adopted in its place, and
also accompanied by implementing regulations.

I will not dwell here on the numerous by-laws. In a number of
cases, they repeat the legal framework, but what is worse, they exceed
the delegation that is granted to them. Thus, labour law keeps end-
lessly growing and growing. But not its effectiveness.

8. On other occasions I have also written with concern about legis-
lative misunderstandings in the field of labour legislation. And every
time I have hoped that there cannot be an even stranger legislative
technique and legislative approach. Each time I have been made sure
that my hope was in vain. This is also the case with the latest amend-
ments and additions to the Labour Code this year. The concern here
is even more justified because of the wide range of addressees of the
legal regulation and because of its purpose to regulate the daily life
of the working person — his/her life at work. Such a regulation does
not contribute to raising the profile of the legislation and improving
its compliance (which, however, is also hampered by the quality of
the legal regulation). It is more than necessary for the legislature to
rethink their practice and move toward creation of a truly necessary,
socially justified and properly legally and technically supported policy
in the field of labour. In particular, in connection with the implementa-
tion of EU acts in domestic law, it should be emphasized again that it
cannot be successful through literal, sometimes inaccurate copying of
European act into Bulgarian law, but it should be made in compliance
with the specific characteristics of the Bulgarian legal tradition, legal
system and the Bulgarian common and legal language.

There are probably similar problems in the legislations of other EU
Member States. It would be useful to discuss them and jointly look for
ways to overcome them.
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Prawo UE a problemy kodyfikacji bulgarskiego prawa pracy
Streszczenie

Opierajac sie na doswiadczeniach historycznych, w butgarskim ustawodawstwie pra-
cy w ostatnich latach coraz wyrazniej zaznacza si¢ problem stopnia jego kodyfikagji.
Stan ten jest niepokojacy. Wobec braku sensownego, kompleksowego kodeksu stale
przyjmowane sg ustawy dotyczace odrebnych zagadnien, ktore albo nie reguluja ni-
czego konkretnego, albo powtarzaja przepisy Kodeksu pracy. Co wiecej, zbior regu-
laminéw w sposob niekontrolowany sie rozrasta. Najczesciej ttumaczy sie to pewny-
mi wymogami prawa unijnego, nowymi warunkami spoteczno-gospodarczymi itp.,
podczas gdy w rzeczywistosci rozrost ten wynika z niedostatecznej wiedzy organéw
tworzacych prawo, ingerencji czynnikow pozaprawnych itp. Stwarza to wiele trudno-
$ci w rozumieniu i stosowaniu przepiséw prawa pracy.

Stowa kluczowe: kodeks, akt normatywny, norma prawna, prawo, wymogi unijne,
stosunek pracy
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Dopuszczalno$¢ wyplaty wynagrodzenia w kryptowalucie
w $wietle polskiego prawa pracy

The admissibility of the payment of remuneration in cryptocurrency
in the light of Polish labor law
Summary

The problem posed by Jakub Grygutis in this article concerns the admissibility of the
payment of remuneration in cryptocurrency in the light of Polish law. Grygutis ana-
lyzes the legal nature of cryptocurrencies as a means of payment. Currently, a state of
what can be called legal dualism obtains with regard to cryptocurrencies. The bitcoin
is means of payment in El Salvador, while other cryptocurrencies do not have this
value. Next, Grygutis analyzes the key issue through the prism of Art. 86 § 2 of the
Labor Code, which defines the rules for the payment of remuneration.

Keywords: blockchain, cryptocurrencies, remunerationfor work, new technologies,
Polish labor law

1. Wprowadzenie
Problematyka poruszana w niniejszym opracowaniu nie po raz
pierwszy jest przedmiotem artykutu naukowego. Wczesniej powsta-
ty dwa artykuty, ktore dotyczyly tej samej kwestii'. Obecnie jednak
na skutek zmian ekonomicznych na swiecie tezy zawarte w obu tek-
stach wymagaja uaktualnienia®

! W. Ostaszewski: Wyptata wynagrodzenia w kryptowalucie. ,,Praca i Zabezpieczenie
Spoleczne” 2020, nr 4, s. 24-30; B. Tomanek: Wyplata wynagrodzenia w wirtualnej walucie
bitcoin. ,,Monitor Prawa Pracy” 2017, nr 11, s. 582-585.

2 Powodem utraty aktualnosci przywotanych opracowan jest uznanie bitcoina za
urzedowy srodek platniczy w Salwadorze.
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Problem, ktéry stawiam w niniejszym artykule, nie ma znaczenia
teoretycznego, technologia blockchain stata si¢ istotnym elementem
rewolucji technologicznej. Dostrzegalna jest jej adopcja nie tylko w ra-
mach zarzadzania finansami, ale rowniez przy rozwiazywaniu wielu
probleméw, ktore wczesniej byly nierozwigzywalne®. Bezposrednio
z technologia blockchain sq powiazane aktywa majace znaczng war-
to$¢ ekonomiczng — kryptowaluty. Jeden z nich — bitcoin — zostat nawet
uznany za $rodek ptatniczy dwoch panstw swiata®. Mowa tu o Sal-
wadorze w Ameryce Srodkowej oraz Republice Srodkowoafrykariskiej
w Afryce. Technologia blockchain daje takze mozliwo$¢ emitowania
przez pracodawcoéw wilasnych kryptowalut, ktére moga stanowic
przedmiot $wiadczenia na rzecz pracownika, w tym wynagrodzenia.
Obecnie wyptata Swiadczen ze stosunku pracy w kryptowalutach nie
jest popularna forma spelnienia $wiadczenn na rzecz pracownikdéw.
W skali globalnej takie rozwigzanie ma miejsce i wraz z rozwojem
technologii moze zyskiwa¢ na popularnosci®. Obecnie wyplata wyna-
grodzenia w kryptowalutach juz istniejacych moze znalez¢ zastoso-
wanie w spotkach technologicznych oraz podmiotach inwestujacych
w tego typu spotki. Technologia blockchain pozwala na stworzenie
skutecznego systemu smart contracts, ktory z jednej strony mogtby
by¢ narzedziem kontroli czasu pracy pracownika, z drugiej — instru-
mentem stuzacym zaplacie sSwiadczen ze stosunku pracy®. Pracodawcy
faktycznie moga emitowac wilasny token, ktory ma wartos¢ rynkows,

* R. Dolzhenko: Regulations in Blockchain Sustainable Integration into Labor Relations.
“State. Politics. Society” 2020, s. 1-3. https://www .shs-conferences.org/articles/shsconf/
pdf/2021/05/shsconf_sps2020_01001.pdf [dostep: 10.11.2022].

* Salwador jako pierwszy kraj na swiecie uznat bitcoina za oficjalny Srodek ptatniczy.
https://www.rp.pl/finanse/art18892741-salwador-jako-pierwszy-kraj-uznal-bitcoina-
za-oficjalny-srodek-platniczy [dostep: 06.11.2022]; A. Patyk: Kolejny kraj bedzie uzywat
bitcoina jako prawnego srodka platniczego! 28.04.2022. https://obserwatorgospodarczy.
p1/2022/04/28/kolejny-kraj-bedzie-uzywal-btc-jako-prawnego-srodka-platniczego [do-
step: 26.02.2023].

° Przykladem moze by¢ singapurska spotka Ten-X, ktora wyplacata premie swoim
pracownikom w wyemitowanym przez siebie tokenie, por. A. Nghiem: Bitcoin: Would
You Want to Get Paid in Cryptocurrency? BBC News, 27 December 2017; L. Barron: Are Bit-
coin Salaries the Future? This Japanese Internet Company Thinks So’. Fortune, 14 December
2017.

¢ B. Gerstenberger: Salary-setting Mechanisms across the EU. Publications Office of the
European Union, Luxembourg 2018.
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Dopuszczalnos¢ wyptaty wynagrodzenia w kryptowalucie w swietle...

i wyplacac¢ go jako wynagrodzenie pracownikom albo wypltacaé wy-
nagrodzenie w juz istniejacej kryptowalucie’.

Rolg prawa pracy jest zabezpieczenie interesow pracownika réw-
niez w dobie zmian technologicznych i postepujacej adopcji technolo-
gii blockchain, ktdrej zastosowanie moze potencjalnie naruszy¢ prawa
pracownicze. Niniejszy artykut ogranicza si¢ tylko do wyjasnienia za-
gadnienia dopuszczalnos$ci ustalenia i wyptaty wynagrodzenia w ak-
tywach zapisanych na blockchainie. Stad pominigte zostang rozwaza-
nia natury technologicznej, wyjasniajace, jak dziata ta technologia oraz
jakie sa rodzaje kryptowalut®.

2. Pojecie blockchain i kryptowaluty

W polskiej literaturze prébe zdefiniowania pojecia blockchain pod-
jat Krzysztof Piech, proponujac definicje opisowa, zgodnie z ktora
,blockchain to rozproszona baza danych, ktéra zawiera stale rosnaca
ilos¢ informacji (rekordéw) pogrupowanych w bloki i powigzanych ze
soba w taki sposdb, ze kazdy nastepny blok zawiera oznaczenie czasu
(timestamp), kiedy zostat stworzony link do poprzedniego bloku, beda-
cy zaszyfrowanym »streszczeniem« (hash) jego zawartosci. Poniewaz
kazdy blok transakcji zawiera odwotanie do bloku poprzedniego, nie
ma mozliwosci zmiany transakcji zawartej wczesniej w jakims bloku
bez modyfikacji wszystkich nastepujacych po nim blokéw. W ten spo-
sOb tworzony jest nierozerwalny faricuch blokéw danych (blockchain)”®.
Na dwa elementy cechujace blockchain wskazuja Deborah Maxwell,
Christopher Speed, Larissa Pschetz: pierwszy stanowi, ze odpowiedz
na ,brakujace ogniwo” systemu cyfrowego umozliwia wprowadzenie

7 C. Cameron: The Regulation of Cryptocurrency to Remunerate Employees in Australia.
“Australian Journal of Labour Law” 2020. https://research-repository.griffith.edu.au/bit-
stream/handle/10072/403297/Cameron474828-Accepted.pdf?sequence=1&isAllowed=y
[dostep: 10.11.2022].

8 W tym zakresie odsytam do: D. Szostak: Blockchain a prawo. C.H.Beck, Warszawa
2018, legalis.

K. Piech: Leksykon pojec¢ na temat technologii blockchain i kryptowalut. Przygotowa-
ny w ramach Strumienia Blockchain i Kryptowaluty programu ,Od papierowej do
cyfrowej Polski”. https://www.gov.pl/documents/31305/0/leksykon_pojec_na_temat_
technologii_blockchain_i_kryptowalut.pdf/77392774-1180-79ab-4d d5-089ffab37602
[dostep: 17.04.2018].

s.3z16


https://research-repository.griffith.edu.au/bitstream/handle/10072/403297/Cameron474828-Accepted.pdf?sequence=1&isAllowed=y
https://research-repository.griffith.edu.au/bitstream/handle/10072/403297/Cameron474828-Accepted.pdf?sequence=1&isAllowed=y
https://www.gov.pl/documents/31305/0/leksykon_pojec_na_temat_technologii_blockchain_i_kryptowalut.pdf/77392774-1180-79ab-4dd5-089ffab37602
https://www.gov.pl/documents/31305/0/leksykon_pojec_na_temat_technologii_blockchain_i_kryptowalut.pdf/77392774-1180-79ab-4dd5-089ffab37602

Jakub Grygutis

,egzemplarzy” dobr cyfrowych niekopiowalnych, weryfikowanych i $le-
dzonych w sieciowej ksiedze (rejestrze), drugi, iz jest przedsiewzigciem
o charakterze partycypacyjnym (wspotuczestniczenia).

Najpopularniejszym aktywem zapisanym na blockchainie sg kryp-
towaluty. Koncept kryptowaluty zostat zaproponowany przez informa-
tyka Wei Dai na jednej z cypherpunkowych list mailingowych. Przed-
stawil on pomyst nowej formy pieniadza b-money, ktéra do tworzenia
i dokonywania transakcji zamiast centralnego organu wykorzystuje
kryptografie!’. Na potrzeby opracowania przyjmuje definicje krypto-
waluty jako rodzaj cyfrowej waluty, ktdrej transakcje sa weryfikowane
za pomoca jednego z algorytmow konsensusu, a same wartosci nie sa
gwarantowane przez zaden urzad, przyjmowane jako wyraz zaufania
spotecznosci do samego konceptu, tworzone za pomoca mechanizmow
kryptograficznych, przechowywane przez zdecentralizowany system
rozproszonej bazy danych'?. Szczegdlne znaczenie dla rozwoju krypto-
walut mialo wydanie w 2008 r. white paper dotyczacego kryptografii
przez osobe lub osoby dziatajace pod pseudonimem Satoshi Nakamoto.
Dokument ten stanowit propozycje wprowadzenia, na wzdr gotowki,
elektronicznej wersji pieniadza umozliwiajacego ptatnosé¢ bezposred-
nig peer-to-peer (P2P), pozwalajaca na wyeliminowanie uczestnictwa
w systemie ptatnosci organéw centralnych oraz posrednikéw'. Kryp-
towaluty sa tez okreslane mianem tokendw. W niniejszym opracowa-
niu bede uzywatl zamiennie tych dwdéch kategorii pojeciowych.

3. Charakter prawny kryptowalut

Podstawowe pytanie, jakie nalezy postawi¢, brzmi: czy kryptowa-
luty sa pienigdzem i czy sa pienigdzem w swietle prawa polskiego?

W odniesieniu do uznania danego przedmiotu za walute wystepu-
ja dwa podejscia: suwerenne i funkcjonalne (ekonomiczne). W pierw-

10°D. Maxwell, C. Speed, L. Pschetz: Story Blocks: Reimagining Narrative through the
Blockchain. “The International Journal Of Research into New Media Technologies” 2017,
Vol. 23, Issue 1, s. 82.

' A. Behan: Waluty wirtualne jako przedmiot przestepstwa. Krakowski Instytut Prawa
Karnego, Krakow 2021, s. 241.

12 Tamze, s. 242.

13 S. Nakamoto: Bitcoin: A Peer-to-Peer Electronic Cash System. https://bitcoin.org/bit-
coin.pdf [dostep: 12.11.2022].
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szym podejsciu zaklada sie, ze pieniadzem jest przedmiot, ktory pan-
stwo w ramach suwerennosci monetarnej uzna za krajowy s$rodek
platniczy. W podejsciu funkcjonalnym uwaza sig, ze aby uzna¢ dany
przedmiot za pieniadz, musi on posiadac trzy przymioty natury go-
spodarczej, tzn. by¢ srodkiem wymiany, no$nikiem wartosci oraz jed-
nostka rozliczeniowa!.

W prawie polskim pojecie pieniadza nigdzie nie zostato zdefinio-
wane. To samo dotyczy okreslenia , suma pieniezna”'>. W orzecznic-
twie SN podjat si¢ préby zdefiniowania ,zobowiazania pienieznego”.
Przez pojecie to rozumie si¢ powszechnie takie zobowiazanie, w ktd-
rym $wiadczenie polega na zaplacie, tzn. na przeniesieniu wtasnosci
okreslonej ilosci znakow pienigeznych'®. W swietle prawa cywilnego
w szerokim znaczeniu za pieniadz uznaje si¢ wszelkie wystepujace
w obrocie srodki platnicze, a zatem: pieniadz krajowy i zagraniczny,
czeki, weksle, listy zastawne, obligacje i inne papiery wartosciowe
wystawione w jednostkach pienieznych. W waskim znaczeniu za pie-
niagdz uznaje si¢ wylacznie te srodki ptatnicze, ktorym panstwo nadaje
moc umarzania zobowigzan pienieznych?. ,Srodki platnicze” zostaty
natomiast zdefiniowane w ustawie z 27 lipca 2002 r. — Prawo dewizo-
we's, W swietle tej regulacji krajowymi srodkami ptatniczymi sa walu-
ta polska oraz papiery wartosciowe i inne dokumenty petnigce funkcje
$rodka platniczego, wystawione w walucie polskiej (art. 2 ust. 1 pkt 6),
natomiast walutq polska sg znaki pieniezne (banknoty i monety) beda-
ce w kraju prawnym srodkiem ptatniczym, a takze wycofane z obiegu,
lecz podlegajace wymianie (art. 2 ust. 1 pkt 7). Z kolei znakami pienigz-
nymi Rzeczypospolitej Polskiej sa w mys$l art. 31 ustawy z 29 sierpnia
1997 r. o0 Narodowym Banku Polskim' banknoty i monety opiewajace
na zlote i grosze. Za walute obca uznaje si¢ zas znaki pieniezne (bank-
noty i monety) bedace poza krajem prawnym srodkiem platniczym,

4S. Gleeson: The Legal Concept of Money. Oxford University Press, Oxford 2018,
[7.06]-[7.11].

5 W. Borysiak: Komentarz do art. 358. W: Kodeks cywilny. Komentarz. Red. K. Osajda.
C.H.Beck, Warszawa 2022, legalis, Nb 5.

16 Por. np. uchwata SN z 3.4.1992 r., I PZP 19/92, OSNCP 1992, nr 9, poz. 166.

17 W. Czachoérski, A. Brzozowski, M. Safjan, E. Skowronska-Bocian: Zobowigzania.
Zarys wykladu. Lexis Nexis, Warszawa 2004, s. 81-82.

8 Dz.U. 22019 r., poz. 160.

¥ Dz.U. 22019 r., poz. 1810 ze zm.
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jak rowniez wycofane z obiegu, lecz podlegajace wymianie; na réwni
z walutami obcymi traktuje si¢ wymienialne rozrachunkowe jednostki
pienigzne stosowane w rozliczeniach miedzynarodowych, w szczegdl-
nosci jednostke rozrachunkowa Miedzynarodowego Funduszu Walu-
towego (SDR) (art. 2 ust. 1 pkt 10). Natomiast zagranicznymi srodkami
platniczymi sq waluty obce i dewizy (art. 2 ust. 1 pkt 9).

Odnoszac wskazane definicje do kryptowalut, wskaza¢ nalezy,
ze zadna kryptowaluta nie zostata uznana przez ustawodawce za wa-
lute polska ani nie stanowi papieréw wartosciowych wystawionych
w walucie polskiej.

Bardziej ztozony problem dotyczy oceny, czy kryptowaluty moga
zosta¢ uznane za waluty obce. W doktrynie przedstawiono stanowi-
ska stanowczo odmawiajace bitcoinowi i innym kryptowalutom spet-
nienia definicji pienigdza jako obcego srodka platniczego®. W $wietle
definicji zawartej w prawie dewizowym warunkiem koniecznym jest,
ze aby dany przedmiot zostal uznany za walute obca, musi by¢ uznany
za $rodek platniczy poza krajem (Polska) chociazby przez jedno inne
panstwo. Nie ma przy tym znaczenia na gruncie prawa dewizowego,
czy $rodek ptatniczy jest emitowany przez bank centralny, czy tez nie.
Problem, jaki wystepuje, to okreslenie w przepisie, ze pienigdzem mu-
sza by¢ znaki pieniezne (banknoty i monety). Ograniczenie zakresu
pojeciowego terminu ,waluta obca” do tradycyjnie rozumianych zna-
kow pienieznych sprawia, ze zadna kryptowaluta nie moze by¢ uznana
za walute obca w rozumieniu prawa dewizowego, posiada ona bowiem
tylko zapis cyfrowy. Obecnie istnieja dwa panstwa, ktére traktuja bitcoi-
na jako prawny $rodek platniczy — sq nimi Salwador* oraz Republika
Srodkowoafrykanska?. We wrzesniu 2021 r. Salwador uznat bitcoina
za $rodek platniczy. Podobna sytuacja miata miejsce w odniesieniu do
Republiki Srodkowoafrykariskiej w kwietniu 2022 roku. Oba paristwa
nie sa emitentami bitcoina, gdyz jest on zapisany na zdecentralizowa-
nym blockchainie, i nie maja wptywu na jego podaz. Wladze moga jedy-
nie oddzialywac na kurs bitcoina poprzez dokonywanie zakupu waluty

2 K. Zacharzewski: Bitcoin jako przedmiot stosunkow prawa prywatnego. ,Monitor
Prawniczy” 2014, nr 21, s. 1132; podobnie W. Borysiak: Komentarz do art. 358..., Nb 8. Po-
glady przytoczone w przywotanych publikacjach nie sa juz aktualne z uwagi na adop-
cje bitcoina jako srodka ptatniczego w Salwadorze.

2 Salwador jako pierwszy kraj...

2 Kolejny kraj...
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wirtualnej na rynku. Samo uznanie przez panstwa bitocoina za $rodek
platniczy nie sprawilo, ze stal si¢ on walutg, gdyz nie posiada swoich
znakéw platniczych. De lege ferenda usunigcie tej czesci definicji, np.
w zwiazku z przyjeciem CBDC, albo dostosowanie brzmienia prawa
dewizowego do realiow wspotczesnych sprawitoby, ze bitcoin zostatby
uznany za walute obca. Z drugiej strony na réwni z walutami obcymi
traktuje si¢ wymienialne rozrachunkowe jednostki pieniezne stosowane
w rozliczeniach miedzynarodowych, w szczegdlnosci jednostke rozra-
chunkowa Miedzynarodowego Funduszu Walutowego (SDR). Obecnie
w obrocie migdzynarodowym co do zasady nie dochodzi do rozliczen
w kryptowalutach, biorac jednak pod uwage adopgje bitcoina, nie jest
wykluczone, ze do takich rozliczen bedzie w przysztosci dochodzito®.

Wskazane decyzje monetarna i prawna wtadz Salwadoru i Repu-
bliki Srodkowoafrykarnskiej nie wptynely bezposrednio na kwalifika-
¢je bitcoina w ramach prawa polskiego. Nie stanowi on waluty obcej,
a tym samym obcego $rodka ptatniczego. Na gruncie prawa cywilnego
moze on by¢ postrzegany jako blizej nieokreslony przedmiot majatkowy
mieszczacy si¢ w pojeciu mienia. Pozostale kryptowaluty, niezaleznie
od tego, jakie jest ich powiazanie z okreslonym innym aktywem, nie sta-
nowig zagranicznych walut oraz srodkow platniczych. Z czasem jednak
wraz z szersza adopcja moga podzieli¢ los bitcoina i zosta¢ przez jedno
z panstw uznane za krajowy $rodek platniczy. Michat Wnek z kolei wi-
dzi w bitcoinie i kryptowalutach umowny srodek ptatniczy, albowiem
w stosunkach cywilnoprawnych strony moga umowic si¢ na zapfate
w kryptowalucie, gdyz pozwala na to zasada swobody umdow?™.

4. Dopuszczalnos$¢ wyplaty wynagrodzen pracownikowi
w innej formie niz pieniezna
w Swietle prawa miedzynarodowego
Wskazane rozwazania doprowadzity do wniosku, ze zadna z kryp-
towalut nie stanowi pieniadza. Oznacza to, ze nalezy rozstrzygnac
problem, czy wynagrodzenie za prace moze by¢ wyptacone w innej
formie niz pienigzna.

# Por. M. Wnek: Bitcoin a $rodek ptatniczy. ,Przeglad Prawa Handlowego” 2022,
nr 12, s. 47-49.
# Tamze.
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Postawiona tu kwestia jest znana z historii prawa. Pierwsze re-
gulacje maja swoje korzenie w brytyjskim prawie pracy, znanym po-
wszechnie jako Truck Acts. Truck Acts miaty na celu wyeliminowanie
systemu wymiany barterowej, pochodzacego z XV w., obejmujacego
dwie praktyki ,, wyzysku”, z ktérych pracodawca mogt czerpac korzy-
$ci: wyptacanie wynagrodzenia w formie towaréw, takich jak artyku-
ty spozywecze, ktdre moglyby by¢ przez pracodawce zawyzone, oraz
wymaganie przez pracodawce, aby pracownik za swoje wynagrodze-
nie kupowat towary w ,sklepie firmowym” na niekorzystnych wa-
runkach®. Obie praktyki prowadza do naruszenia prawa pracownika
do wynagrodzenia poprzez umozliwienie pracodawcy kontrolowania
sposobu dokonywania i wydawania ptatnosci przez pracownikow.

Wskazany problem zostal przeniesiony na grunt miedzynarodo-
wego prawa pracy i jest przedmiotem Konwencji MOP nr 95 z dnia
8 czerwca 1949 r. dotyczacej ochrony ptacy*. W mysl art. 3 ust. 1 Kon-
wengji place w gotowce beda wyptacane wylacznie w pienigdzu maja-
cym prawny obieg, a wyptaty w postaci weksli, bonéw, kuponow lub
we wszelkiej innej formie uwazanej za reprezentujaca pieniagdz majacy
prawny obieg beda zakazane. W art. 4 Konwencji okreslono warunki
dopuszczalnosci czesciowej wyplaty wynagrodzenia w naturze. Jest
to mozliwe na podstawie przepiséw krajowych, uktadéw zbiorowych
pracy albo orzeczen rozjemczych w tych zawodach i branzach, w kto-
rych jest to zwyczajowo przyjete lub pozadane ze wzgledu na charak-
ter branzy lub zawodu. Swiadczenia w naturze powinny stuzy¢ do
osobistego uzytku pracownika i jego rodziny oraz odpowiadac jego
interesom. Powinny by¢ rowniez wycenione w sposob sprawiedliwy
i rozsadny. W zadnym wypadku nie jest dopuszczalna wyptata wy-
nagrodzenia w postaci alkoholu lub $rodkéw odurzajacych. Powotana
regulacja prawna byla tworzona zaraz po II wojnie $wiatowej, kiedy
jeszcze nie znano technologii informatycznej. Wyptata wynagrodzenia
w naturze oznaczata wyptate w towarze produkowanym przez pra-
codawce (deputaty) albo swiadczone przez niego ustugi, np. darmo-
we bilety komunikacji kolejowej, tak jak na gruncie brytyjskiej ustawy
z XV w. Stad nasuwa si¢ pytanie de lege ferenda, czy rozwiazania za-
warte w Konwengji przystaja do rzeczywistosci cyfrowej XXI w.

» G. Hilton: The Truck Act of 1831. “The Economic History Review” 1958, April,
no 10, s. 470-480.
% Zwana dalej Konwengja.
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5. Dopuszczalnos¢ wyplaty w calosci wynagrodzen
pracownikowi w innej formie niz pieniezna
w Swietle prawa polskiego

Polski ustawodawca wdrozyt do ustawodawstwa pracy normy wy-
nikajace z Konwencji. W swietle art. 86 § 2 k.p. wyplaty wynagrodze-
nia dokonuje si¢ w formie pienieznej; czesciowe spelnienie wynagro-
dzenia w innej formie niz pieniezna jest dopuszczalne tylko wéwczas,
gdy przewiduja to ustawowe przepisy prawa pracy lub uktad zbioro-
Wy pracy.

Wynagrodzenie za prace ma charakter $wiadczenia majatkowego
pracodawcy na rzecz pracownika. Jego wartos¢ jest okreslona zwykle
w pienigdzu. Z tego tez wzgledu art. 86 § 2 k.p. formutuje zasade,
ze wyplaty wynagrodzenia dokonuje sie w formie zaptaty okreslo-
nej sumy pienieznej”. Wskazany przepis jednoznacznie przesadzit,
ze wynagrodzenie co do zasady powinno zosta¢ wyptacone w formie
pienieznej. Przepis dozwala jednak, aby cze$¢ wynagrodzenia zostata
uiszczona w innej formie pod pewnymi warunkami.

Istotnym pytaniem jest, czy forma pieniezna dopuszcza wyplate
wynagrodzenia w walucie obcej. W tym zakresie nalezy odwotac sie
do art. 358 § 1 i art. 358' § 2 k.c. w zwiazku z art. 300 k.p. Pierwszy
przepis stanowi, ze jezeli przedmiotem zobowigzania podlegajacego
wykonaniu na terytorium Rzeczypospolitej Polskiej jest suma pie-
niezna wyrazona w walucie obcej, dtuznik moze spetni¢ swiadczenie
w walucie polskiej, chyba ze ustawa, orzeczenie sadowe bedace zroé-
dtem zobowiazania lub czynnos¢ prawna zastrzega spelnienie swiad-
czenia wylacznie w walucie obcej. Drugi przepis dopuszcza natomiast
zastrzezenie w umowie, ze wysokos¢ Swiadczenia pienieznego zosta-
nie ustalona wedlug innego niz pieniadz miernika wartosci. Przywo-
fane normy prawne sprawiajg, ze waluta obca moze mie¢ dwojakie
zastosowanie. Po pierwsze, dopuszczalne jest postanowienie umowne,
zgodnie z ktérym wyplata wynagrodzenia nastapi w walucie obce;j.
Zabieg ten miesci si¢ w granicach dokonania wyptaty w formie pie-
nieznej. W takiej sytuacji pracodawca wystepujacy w roli dtuznika jest
zobowigzany do speinienia swiadczenia w walucie obcej. Po drugie,
waluta obca moze stuzy¢ jako miernik wartosci przy ustalaniu wyso-

# K. Zieleniecki: Komentarz do art. 86 k.p. W: Kodeks pracy. Komentarz. Red. A. Sob-
czyk. C.H.Beck, Warszawa 2020, legalis, Nb. 3.
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kosci wynagrodzenia przystugujacego w pieniadzu polskim®. W takiej
sytuacji pracodawca wyplaca wynagrodzenie w walucie polskiej, ktére
jest denominowane do innego miernika wartosci, w tym waluty obcej,
ktorej zasady ustalania kursu powinny by¢ okreslone w umowie albo
innym zrddle prawa pracy.

Przedstawione rozwazania daja odpowiedZ na wczesniejsze pyta-
nie: co do zasady wynagrodzenie powinno by¢ wyptacane w walucie
polskiej albo obcej, zas w drodze wyjatku cze$¢ wynagrodzenia moze
by¢ wyptacana w innej formie, pod warunkiem Ze przepisy ustawy
albo postanowienia uktadu zbiorowego pracy na to pozwalaja.

Przenoszac owe rozwazania na problem postawiony w tytule arty-
kutu, stwierdzic¢ nalezy, Ze zaptata w calosci wynagrodzenia w kryp-
towalucie jest niedopuszczalna i narusza art. 86 § 2 k.p.*. W obecnym
stanie prawnym zadna z kryptowalut nie spetnia definicji ani waluty
polskiej, ani obcej, pomimo Ze bitcoin jest urzedowym srodkiem ptat-
niczym w dwdch panstwach $wiata.

6. Wyplata czesci wynagrodzenia w kryptowalucie

Wczesdniejsze rozwazania odnosily sie do zaplaty wynagrodzenia
w calosci w kryptowalucie. Przepis art. 86 § 2 k.p. dozwala na wypta-
te czesci wynagrodzenia w formie innej niz pieniezna, jesli przepisy
prawa pracy albo uktadu zbiorowego na to pozwalaja. Obecnie zaden
przepis prawa nie pozwala na spetnienie $wiadczenia w formie waluty
wirtualnej, w tym w kryptowalucie. Dopuszczalne jest jednak ustano-
wienie postanowienia w ukladzie zbiorowym pracy, ktére bedzie ze-
zwalato na wyptate wynagrodzenia w kryptowalucie. W tym przypad-
ku postawié¢ nalezy pytanie, jaka cze$¢ wynagrodzenia moze nie zostac
wyplacona w formie pienieznej. Przepis nie okresla bowiem, jaka czesc¢
wynagrodzenia powinna zosta¢ zaptacona w walucie. Wobec powyz-
szego problem ten powinien zosta¢ rozstrzygniety na podstawie wy-
ktadni przepisu. W swietle wyktadni jezykowej, odwotujac si¢ do ar-
gumentu lege non est distiguente, mozna dojs¢ do wniosku, ze nie ma
znaczenia, jak duza cze$¢ wynagrodzenia zostanie wyptacona w innej

% E. Maniewska, w: K. Jaskowski, E. Maniewska: Kodeks pracy. Komentarz. Wolters
Kluwer, Warszawa 2016, s. 495-498.
» W. Ostaszewski: Wyptata..., s. 29-30; B. Tomanek: Wyptata..., s. 585.
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formie niz pieni¢zna. Oznacza to, ze wyplata symbolicznej ztotéwki
w gotowce i pozostalej czesci w naturze pozostawataby w zgodzie
z przepisem. Taka wykladnia stoi jednak w sprzecznosci z celami pra-
wa pracy. W literaturze Jacek Skoczyniski podkresla, ze wyptata w na-
turze takiej czes$ci wynagrodzenia, ktdra przewyzsza cze$¢ pieniez-
na, oznaczataby obejScie prawa. Autor dopuszcza jednak mozliwos¢
wyplaty czesci wynagrodzenia minimalnego w naturze®. Podobnego
zdania jest Michal Sewerynski, ktéry dostrzega potrzebe zmiany legi-
slacyjnej, tak aby ustawa gwarantowata wypftate Scisle okreslonej cze-
$ci wynagrodzenia minimalnego w formie gotowki®.

Przy wykladni niniejszego przepisu nalezy odwota¢ sie do ce-
low przepisu, a nie do ustalania arbitralnego czesci wynagrodzenia.
W mojej ocenie tylko czes¢ odpowiadajaca wynagrodzeniu minimal-
nemu za prace musi by¢ wyplacona w formie pienieznej. Pozostata
cze$¢ wynagrodzenia moze zosta¢ wyptacona w dowolnej formie. Jak
wskazuje WSA w Poznaniu, za Ludmitg Lipiec, przez minimalne wy-
nagrodzenie za prace nalezy rozumie¢ kwote pelnego wynagrodzenia
gwarantowanego pracownikom za pelny miesieczny wymiar czasu
pracy, niezalezna zaréwno od posiadanych przez pracownika kwali-
fikacji i zaszeregowan osobistych, jak i od ilo$ci oraz rodzaju sklad-
nikow wynagrodzenia stosowanych w danym zakladzie pracy. Obok
funkcji ekonomicznej (alimentacyjnej), polegajacej na dostarczaniu
pracownikowi $rodkéw do zycia, instytucja minimalnego wynagro-
dzenia za prace spelnia przede wszystkim funkcje socjalna, chroniac
pracownika przed narzuceniem wynagrodzenia, ktdre nie gwarantuje
mu minimum egzystencji, a wiec jest przejawem wyzysku®. Wniosek
taki wynika z faktu, ze wynagrodzenie minimalne, jako instytucja pra-
wa pracy gleboko ingerujaca w swobode kontraktowa, stuzy zapew-
nieniu pracownikowi $rodkéw majacych zaspokoi¢ jego podstawowe

% J. Skoczynski: Komentarz do art. 86 k.p. W: Kodeks pracy. Komentarz. Red. Z. Salwa.
Wolters Kluwer, Warszawa 2008, LEX.

31 M. Sewerynski: Minimalne wynagrodzenie za prace — wybrane zagadnienia. W: Wy-
nagrodzenie za prace w warunkach spotecznej gospodarki rynkowej i demokracji. Red. W. Sa-
netra. Wolters Kluwer, Warszawa 2009, s. 62; stanowisko aprobowane przez: W. Osta-
szewski: Wyplata..., s. 28.

% L. Lipiec: Minimalne wynagrodzenie za prace. Komentarz. Wolters Kluwer, Warsza-
wa 2003, LEX, komentarz do art. 3; wyrok WSA w Poznaniu z dnia 6 listopada 2008 r.,
IV SA/Po 271/08, www.nsa.gov.pl; wyrok NSA z dnia 25 maja 2009 r.,  OSK 100/09, LEX
nr 546553.
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potrzeby. Przepisy o wynagrodzeniu minimalnym pelnig ochronna
funkcje prawa pracy i kreuja roszczenie o alimentacyjng cze$¢ wyna-
grodzenia, ktéra niezaleznie od warto$ci wykonanej pracy powinna
zosta¢ wyplacona przez pracodawce. Przepis art. 86 § 2 k.p., choc
wprost nie wyraza tej samej zasady, to uwzglednia, ze zasadaq powinna
by¢ wyptata wynagrodzenia w formie pienieznej, a co za tym idzie —
rozporzadzalnej formie, zas w drodze wyjatku czes¢ wynagrodzenia
moze by¢ wyptacona w naturze. Oznacza to, ze ustawodawca chro-
ni interes pracownika poprzez uksztaltowanie prawa do otrzymania
wynagrodzenia w formie, ktérg moze tatwo uptynni¢. Wobec powyz-
szego z uwagi na funkcje ochronng przepiséw o wynagrodzeniu mi-
nimalnym oraz przepiséw o obowiazku zapltaty czesci wynagrodzenia
w walucie polskiej nalezy wyprowadzi¢ wniosek, ze celem obu prze-
pisow jest zapewnienie mozliwosci dysponowania przez pracownika
czesécig wynagrodzenia w formie pozwalajacej na tatwe zaspokojenie
jego podstawowych potrzeb. Wniosek taki wyptywa z wyktadni celo-
wosciowej odwotujacej sie do celéw przepisu i funkgji prawa pracy.

Z przedstawionych rozwazan wynika, ze pracownik, ktéry nie
otrzyma czesci wynagrodzenia odpowiadajacej wartosci minimalnego
wynagrodzenia za prace w formie pienieznej, bedzie dysponowat rosz-
czeniem do pracodawcy o zaplate w catosci lub czesci wynagrodzenia
do wysokosci wynagrodzenia minimalnego w formie pienieznej. Wy-
plata wynagrodzenia w kryptowalucie nie bedzie stanowifa spetnie-
nia swiadczenia, gdyz art. 86 § 2 k.p. okresla specyficzne zasady jego
spelnienia. Dodac¢ nalezy, ze roszczenie to bedzie istnialo, nawet jesli
zaptacone wynagrodzenie w kryptowalucie bedzie znaczaco przewyz-
szalo wynagrodzenie minimalne.

Na marginesie nalezy wskaza¢, ze pracodawca moze wyplaci¢ na-
grode w kryptowalucie w $wietle art. 105 k.p.*. Zgodnie z powota-
nym przepisem dopuszczalna jest wyptata na rzecz pracownika na-
grody w dowolnej formie, réwniez w swiadczeniach rzeczowych albo
w $wiadczonych ustugach, i w dowolnej wysokosci. Nagroda ma cha-
rakter uznaniowy* i pracownikowi nie przystuguje roszczenie o jej

% B. Tomanek: Wyplata..., s. 584.
% Uchwata SN z 27.4.1977 r., I PZP 6/77, OSN 1977, nr 11, poz. 207; NP 1979, nr 1,
s. 135 z glosa M. du Vall.
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zaplate®. Oznacza to, ze pracodawca moze wyplaci¢ nagrode réwniez
w kryptowalucie.

7.Ocena obecnej regulacji prawnej

Warto postawi¢ pytanie, czy obecna regulacja art. 86 § 2 k.p. jest
adekwatna do rozwoju nowych technologii, w szczegélnosci dla pra-
codawcow dzialajacych w branzy blockchain. W mojej opinii, pomimo
istniejacej praktyki wynagradzania osob zaangazowanych w projekty
albo pracownikéw Funduszy Venture Capital w kryptowaluty zapisa-
ne na blockchainie, obecna regulacja jest wtasciwa.

Argumenty przemawiajace za obowigzkiem zachowania czesci wy-
nagrodzenia w walucie fiducjarnej sa nastepujace. Po pierwsze, stwo-
rzenie kryptowaluty nie zawsze bedzie oznaczalo, ze osiagnie ona
wysokie ceny i zrekompensuje koszt pracy. Po drugie, kryptowalu-
ty dla szeroko pojetego ,teamu” (0osOb zarzadzajacych i pracujacych
nad rozwojem projektu kryptograficznego) nie sa wyptacane natych-
miast po wprowadzeniu na gietde — zwykle uwalniane sa po uptywie
okreslonego czasu, np. 3 albo 6 miesiecy. Oznacza to, ze osoby, ktdre
otrzymaly kryptowaluty, wczesniej mogly je zby¢, prowadzac do stop-
niowej deprecjacji ich wartosci. Po trzecie, w wypadku gwattownego
spadku zaufania do ekosystemu, na ktorym byl zbudowany projekt,
kryptowaluty przeznaczone na wynagrodzenia moga prawie catko-
wicie straci¢ swojaq warto$¢®*. Podsumowujac, gléwna wada wynagra-
dzania w kryptowalucie jest znaczaca zmiennosc jej wartosci, niepetna
plynnosé, niepewnosé. W istocie w ciagu miesiaca kryptowaluta moze
zupelnie zmieni¢ swoja wartosc.

Istnieja tez argumenty przemawiajace za zmiana regulacji. Po pierw-
sze, argument odwotujacy sie do swobody umow, ktéra w prawie pra-
cy podlega licznym ograniczeniom. Skoro strony maja wole ustalenia
wyplaty wynagrodzenia w kryptowalucie, to nie powinny istnie¢ prze-
pisy ograniczajace taka mozliwos¢. Zwtaszcza ze swobodzie podlega
ustalenie wynagrodzenia w walucie obcej. Waluty obce moga przeciez

% Wyrok SN z 8.6.1977 r., PR 175/76, LEX nr 14388.

% Przykladem moga by¢ projekty powstate niedtugo przed upadkiem ekosystemu
Terra. Por. Geneza upadku Terra [LUNA] i stablecoina UST. https://bitcoin.pl/terra-i-ust-
-upadek [dostep: 13.11.2022].
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takze podlega¢ gwattownej deprecjacji — przyktadem moze by¢ rubel
rosyjski w dniu wybuchu wojny na Ukrainie. Wynagrodzenie jednak
nie powinno by¢ nizsze niz rdwnowartos¢ wynagrodzenia minimal-
nego w chwili zaplaty. De lege lata ograniczeniom w zakresie kontrak-
towania powinna podlega¢ minimalna wysokos¢ takiego wynagro-
dzenia denominowanego w kryptowalucie, nie zas sama mozliwos¢
zaplaty w kryptowalucie. Po drugie, z perspektywy motywacyjnej,
zwlaszcza pracownikoéw pracujacych przy rozwoju danego projektu,
zaplata wynagrodzenia w tokenach tego projektu mogtaby dostarczac
dodatkowej motywacji do lepszej pracy. Przede wszystkim w sytu-
aqji, kiedy pracownik miatby wplyw na promocje i adopcje danego
tokenu, w istocie m.in. od jakosci jego pracy zalezataby wartosc¢ toke-
na, a przez to tez jego wynagrodzenie. Po trzecie, rozwdj technologii
blockchain jest na wczesnym etapie i wraz z rozwojem regulacji praw-
nych oraz szersza adopcja kryptowalut zagrozenia zwigzane z duza
niestabilnos$cia kursowa zostana zminimalizowane, co nie wyeliminuje
catkowicie ryzyka kursowego. Ryzyko to jednak bedzie przypomina-
o ryzyko wystepujace na rynkach akcji. Argument ten opiera si¢ na-
tomiast na hipotetycznym zatozeniu, a nie dowodach empirycznych,
gdyz kryptowaluty sa nadal zjawiskiem nowym i nie jestem w stanie
przewidzie¢ dalszego rozwoju tej technologii oraz decyzji prawodaw-
czych panistw swiata.

W mojej ocenie na tym etapie rozwoju technologii blockchain za-
sadne jeszcze jest utrzymanie ograniczenia dopuszczalnosci wypltaty
wynagrodzenia w kryptowalucie w catosci.

Uwazam jednak za zbedny warunek, aby wskazana kwestia byta
regulowana w ukladzie zbiorowym pracy. Rzadko kiedy w spétkach
zajmujacych si¢ szeroko pojetymi nowymi technologiami dzialaja za-
ktadowe organizacje zwigzkowe. Oznacza to, ze przepis ten jest pusty
w tych branzach. Wystarczajace byloby, aby pracodawca i pracownik
w umowie o prace mogli ustali¢, jaka czes¢ wynagrodzenia bedzie wy-
ptacana w kryptowalucie.
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8. Podsumowanie

W dobie rozwoju nowych technologii, w tym adopgji kryptowa-
lut, problem wyptaty wynagrodzenia pracownikom w kryptowalutach
moze by¢ realnym problemem prawnym. De lege lata art. 86 § 2 k.p.
dozwala na wyplate wynagrodzenia w pieniqdzu, a w cze$ci w natu-
rze, pod warunkiem, ze uklad zbiorowy pracy albo przepisy prawa
pracy na to dozwalaja. Pomimo uznania przez Salwador i Republike
Srodkowoafrykanska bitcoina za érodek ptatniczy i mimo ze najbar-
dziej znana kryptowaluta Swiata stala si¢ przez to waluta urzedowa
tych panstw, dalej niedopuszczalna jest wyptata w catosci wynagro-
dzenia w bitcoinie, gdyz bitcoin nie spetnia definicji waluty obcej za-
wartej w prawie dewizowym. Podobnie nalezy oceni¢ wyptate wyna-
grodzenia w innych kryptowalutach. Taka wyptata jest dopuszczalna
pod warunkiem wyplacenia cze$ci wynagrodzenia w walucie fidu-
cjarnej w wysokosci nie nizszej od wynagrodzenia minimalnego oraz
pod warunkiem istnienia postanowienia w ukladzie zbiorowym pracy,
ktoére na to bedzie dozwalato.
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Dopuszczalnos$¢ wyplaty wynagrodzenia w kryptowalucie
w Swietle polskiego prawa pracy
Streszczenie

Problem postawiony w artykule dotyczy dopuszczalnosci wyptaty wynagrodze-
nia w kryptowalucie w $wietle prawa polskiego. W tekscie analizie zostat poddany
charakter prawny kryptowalut jako $rodka ptatniczego. Obecnie wystepuje dualizm
prawny w odniesieniu do kryptowalut: bitcoin jest srodkiem ptatniczym w Salwa-
dorze, pozostate za$ kryptowaluty tego przymiotu nie maja. Nastepnie w artykule
przeanalizowano gtéwny problem przez pryzmat art. 86 § 2 k.p., ktory okresla zasady
wyptaty wynagrodzenia w prawie polskim.

Stowa kluczowe: blockchain, kryptowaluty, wynagrodzenie za prace, nowe technolo-
gie, polskie prawo pracy
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Praca zdalna jako nowa instytucja prawa pracy

Remote work as a new labor law institution

Summary

The article concerns the topic of remote work. In the context of the COVID-19 pan-
demic, remote work has become a common solution, which has intensified the de-
mands for its permanent introduction into the Polish law. Patrycja Pokutycka’s article
compares remote work to the Labor Code’s regulations concerning teleworking. In
addition, Pokutycka draws attention to what the regulations on remote work should
look like in the future. Regulating remote work in the Labor Code would require a de-
tailed analysis of the reasons for its introduction and the interests of both employers
and employees.

Keywords: remote work, teleworking, employer, employee, the COVID-19, pandemic,
Labor Code, means of electronic communication, working time, place of work, insti-
tution

Pandemia wirusa COVID-19 spowodowatla koniecznos$¢ odizolo-
wania od siebie pracownikow. Wigkszo$¢ z nich, jesli tylko pozwalata
na to ich praca, zmienita tryb wykonywania swoich obowiazkéw za-
wodowych na tzw. home office, czyli prace zdalna. Niespodziewanie
okazalo sie, ze zaréwno duza cze$¢ pracownikoéw, jak i pracodawcow
jest zadowolona z takiego rozwigzania. Dzigki pracy zdalnej praco-
dawcy mogli zmniejszy¢ powierzchnie biurowe, co wiaze si¢ z ogra-
niczeniem kosztéw, a pracownicy pozosta¢ w domach, chronigc zdro-
wie, opiekujac si¢ innym domownikiem czy zyskujac czas, ktory wcze-
$niej musieli poswieca¢ na dojazdy do biura. Mozna powiedzie¢, ze
mamy do czynienia z nietypowa sytuacja, poniewaz zawsze najpierw
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wprowadzane sa regulacje, a potem stosuje si¢ je w praktyce — tu po-
niekad przetestowaliémy prace zdalna w praktyce, zanim naprawde
zostala uregulowana prawnie i wprowadzona do Kodeksu pracy (da-
lej: k.p.). Taki przebieg zdarzen moze zdecydowanie utatwic projekto-
wanie przepisow dotyczacych pracy zdalnej tak, aby odpowiadaty re-
alnym potrzebom pracownikéw i pracodawcoéw. Z pewnoscig nalezy
rowniez stwierdzi¢, ze wprowadzenie instytucji pracy zdalnej do Ko-
deksu pracy stalo si¢ konieczne. Przeniesienie wykonywania pracy do
domu podczas lockdownu pokazato, Ze jest ona réwnorzedna z praca
w biurze, alternatywna forma pracy. Ponadto rozwdj technologiczny,
sposob wykonywania obowiazkéw pracowniczych czy réznego rodza-
ju programy oraz aplikacje sprzyjaja i utatwiaja prace w domu. Przy-
ktadem moze by¢ kontrola czasu pracy pracownika, ktéra nie jest juz
problematyczna, poniewaz istnieja narzedzia internetowe, dzieki kto-
rym mozliwe jest monitorowanie lub rejestrowanie przez pracowni-
ka jego pracy. Wspomnie¢ nalezy, ze dotychczas praca zdalna zostata
wprowadzona jedynie w wyniku reakgji na pandemie COVID-19 —jako
zjawisko przejSciowe i tymczasowe. Zostala ona uregulowana w usta-
wie z dnia 2 marca 2020 r. o szczegdlnych rozwigzaniach zwiazanych
z zapobieganiem, przeciwdzialaniem i zwalczaniem COVID-19, in-
nych choréb zakaznych oraz wywotanych nimi sytuacji kryzysowych'
i pdzniej modyfikowana w ramach tarcz antykryzysowych. Postuluje
si¢ natomiast wprowadzenie pracy zdalnej jako statej instytucji pra-
wa pracy, co pozwolitoby pracodawcy na dlugofalowq zmiang modelu
funkcjonowania przedsigbiorstwa, a pracownikowi na wigksza samo-
dzielno$¢. Jednakze potencjalne nowe przepisy rodza wiele watpli-
wych kwestii oraz probleméw do rozwiagzania. Na mysl nasuwajg
si¢ od razu: uregulowanie kosztéw ponoszonych przez pracownika
w zwiazku z praca z domu, rozsadne oddzielenie Zycia osobistego od
zawodowego, kontakty spoleczne, kontrola miejsca pracy czy prawo
do odpoczynku - to tylko nieliczne z wielu kwestii, ktore nalezatoby
rozwazy¢. Jeszcze inne zagadnienie, ktorego nie sposdb pomina¢, sta-
nowi instytucja telepracy, ktora od dawna uregulowana jest w Kodek-
sie pracy. Niniejszy artykul ma na celu zwrdcenie uwagi na podobien-

! Ustawa z dnia 2 marca 2020 roku o szczegdlnych rozwigzaniach zwigzanych z za-
pobieganiem, przeciwdziataniem i zwalczaniem COVID-19, innych choréb zakaznych
oraz wywotanych nimi sytuacji kryzysowych (t.j. Dz.U. z 2020 r., poz. 1842 ze zm.).
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stwa oraz rdéznice zwigzane z praca zdalna i telepracq oraz okreslenie
zakresu spraw, ktére powinny zosta¢ uregulowane w przepisach do-
tyczacych pracy zdalnej w przysziosci.

1. Praca zdalna a telepraca

Aktualnie obowigzujace przepisy regulujq juz prace, ktora jest wy-
konywana poza zakladem pracy, czyli teleprace. Nalezy wiec powie-
dzie¢, Ze nie jest to zagadnienie zupelnie obce ustawodawcy. Znalazl-
by si¢ z pewnos$cia rowniez krag oséb, ktdre uznaja, ze nie ma potrze-
by uregulowania prawnego pracy zdalnej, gdyz mamy juz tego typu
przepisy zwiazane z telepraca. Praca zdalna jednakze bytaby catko-
wicie odrebng instytucja, o duzo szerszym zakresie i stwarzajaca inne
mozliwosci niz telepraca. Zaznaczy¢ trzeba, Ze obecnie praca zdalna
stanowi rozwigzanie chwilowe, a telepraca jest uregulowana od daw-
na w Kodeksie pracy, w Rozdziale II b (art. 67°-67").

Podstawowa roznicq jest zakres telepracy i pracy zdalnej. Zgod-
nie z art. 67° telepraca obejmuje swoim zakresem tylko rodzaj pracy
zwigzany z wykorzystaniem $rodkow komunikacji elektronicznej, co
w praktyce oznacza prace wykonywana przy komputerze. Praca zdal-
na z kolei oprdcz standardowej pracy z wykorzystaniem srodkéw
komunikacji elektronicznej obejmuje swoim zakresem rdéwniez inne
rodzaje dziatalnosci. Jedyne ograniczenie, ktére jest i powinno by¢
stawiane pracy zdalnej, stanowi rodzaj wykonywanej pracy. Oczywi-
ste jest, ze dla zawodow takich jak ochroniarz lub budowlaniec pra-
ca zdalna prawdopodobnie pozostanie poza zasiegiem mozliwosci.
Mozna natomiast z tatwoscia wyobrazi¢ sobie np. krawcowa wyko-
nujaca swoja prace w domu lub innym miejscu, poza zakladem pracy.
W zwiazku z powyzszym podkresli¢ nalezy, ze praca zdalna jest po-
jeciem szerszym od telepracy i umozliwia wykonywanie obowiazkow
nie tylko za pomoca nowoczesnych technologii®.

Inna rozbieznos¢ stanowi forma wprowadzenia telepracy oraz pra-
cy zdalnej. Zgodnie z Kodeksem pracy telepraca moze by¢ wprowa-
dzona wylacznie w drodze porozumienia pomiedzy stronami stosunku

2 K. Naumowicz: Podstawy prawne kontrolowania pracownikéw Swiadczqcych prace
zdalnie. , Praca i Zabezpieczenie Spoteczne” 2020, nr 5, s. 30.
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pracy. Powinna by¢ ona uzgodniona z zakladowaq organizacjq zwiaz-
kowgq lub — w przypadku jej braku w zaktadzie pracy — ustanowio-
na w regulaminie obowigzujacym u pracodawcy. Porozumienie stron
stosunku pracy moze by¢ zawarte zarbwno w trakcie zawierania umo-
wy, jak i w trakcie trwania stosunku. Jezeli za$ chodzi o prace zdal-
na, to tarcza antykryzysowa umozliwita pracodawcy nakazanie wy-
konywania pracy zdalnej pracownikowi. Méwimy wiec w tym przy-
padku o jednostronnej zmianie umowy o prace, a dokladniej jednego
z jej istotnych postanowien. Podkresli¢ nalezy, ze pracodawca moze
dokona¢ zmiany tylko miejsca wykonywania pracy, gdyz modyfika-
¢ja innych elementow umowy, takich jak np. wynagrodzenie, jest nie-
dopuszczalna®. Zrozumiale jest, ze ustawodawca umozliwit pracodaw-
cy wydanie polecenia wykonywania pracy zdalnej, poniewaz tarcze
antykryzysowe mialy na celu jak najszybsza ochrone spoteczenstwa
przed pandemig oraz rozprzestrzenianiem si¢ wirusa SARS-CoV2. Na-
tomiast jesli praca zdalna miataby sta¢ si¢ statg instytucja polskiego
systemu prawa, to nalezatoby zmieni¢ forme jej wprowadzenia do sto-
sunku pracy. Dobrym rozwigzaniem wydaje si¢ uzgodnienie miedzy
pracownikiem a pracodawca, zblizone do porozumienia zawieranego
w przypadku telepracy.

Kolejnym zagadnieniem, ktére nalezy omoéwi¢ w odniesieniu do
pracy zdalnej oraz telepracy, jest czestotliwos¢ ich wykonywania.
Analizujac przepisy dotyczace telepracy, nie sposob nie zauwazy¢, ze
w art. 67° widnieje stowo ,regularnie”, co wskazuje na mozliwos$¢ wy-
konywania pracy czesciowo w zakladzie pracy, a czeSciowo poza nim.
Oznacza to, ze praca nie musi by¢ wykonywana wylacznie poza zakla-
dem pracy, aby wchodzita w zakres pojecia telepracy. Jednakze ina-
czej sytuacja wyglada w odniesieniu do pracy zdalnej. Mianem pracy
zdalnej mozemy nazwac tylko prace, ktéra pracownik wykonuje poza
miejscem, gdzie stale wypelnial swoje pracownicze obowiazki. Inny-
mi slowy, mozemy mowic¢ o pracy zdalnej, jesli pracujemy w domu,
a wczesniej pracowaliSmy w biurze lub innym miejscu. Wylacznie pra-
ca $wiadczona poza siedzibg pracodawcy moze stanowi¢ prace zdal-
na. Wydaje sig, ze tak powinno pozostaé¢ rowniez w kontekscie przy-

* L. Mitrus: Praca zdalna de lege lata i de lege ferenda — zmiana miejsca wykonywania pra-
cy czy nowa koncepcja stosunku pracy? Czes¢ 1. ,Praca i Zabezpieczenie Spoteczne” 2020,
nr 10, s. 5.
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sztych regulacji, aby pojecia pracy zdalnej i telepracy byty proste do
rozrdznienia.

Jeszcze inng istotng kwestia dotyczacq zaréwno pracy zdalnej, jak
i telepracy jest wypowiedzenie umowy. W przypadku pracy zdalnej
obecny ksztatt regulacji pozwala rozwiaza¢ z pracownikiem umowe
o prace, jesli nie zastosuje si¢ on do polecenia przetozonego dotycza-
cego zmiany miejsca wykonywania pracy. Natomiast w wypadku te-
lepracy brak jest tego typu przepisow. Nawet jesli w trakcie trwania
stosunku pracy pracodawca zaproponuje pracownikowi wykonywa-
nie obowiazkéw w formie telepracy, to ten moze odmoéwié. Taka od-
mowa nie bedzie niosta za sobg zadnych negatywnych konsekwengji
dla pracownika, poniewaz korzysta on z ochrony przed wypowiedze-
niem. Takie rozwiazanie powinno by¢ réwniez wdrozone w ramach
przepisow dotyczacych pracy zdalnej, ktore mialyby sta¢ sie czescia
Kodeksu pracy. Dwustronne uzgodnienie wykonywania pracy zdal-
nej wraz z ochrona pracownika przed wypowiedzeniem wydaje sie
rozsadnym pomystem, gdyz zaréwno interesy pracownika, jak i pra-
codawcy powinny by¢ uwzglednione oraz chronione. W przypadku,
gdyby to pracodawca zaproponowat wdrozenie pracy zdalnej z jakich-
kolwiek powoddéw, pracownik powinien korzysta¢ z ochrony przed
wypowiedzeniem umowy o prace w razie braku jego zgody na zmia-
ne warunkéw wykonywania pracy na prace zdalna w trakcie zatrud-
nienia. Inaczej sytuacja moze wygladac, jesli chodzi o wdrozenie pracy
zdalnej rownoczesnie z nawigzaniem stosunku pracy. Odmowa pracy
w takiej formie mogtaby wigzac si¢ finalnie z brakiem zawarcia umo-
Wy 0 prace.

Poréwnujac prace zdalng oraz teleprace, mamy réwniez do czy-
nienia z kwestia dopuszczalnosci ich stosowania w stosunku do pra-
cownikéw zatrudnionych na umowie innej niz umowa o prace. Jesli
chodzi o teleprace, to nalezy uznac, Ze brak jest wystarczajacych prze-
stanek, aby stwierdzi¢, ze dotyczy ona wylacznie pracownikéw posia-
dajacych umowe o prace®. Oznacza to, ze telepraca ma zastosowanie
takze w stosunku do oséb $wiadczacych prace na podstawie umowy
cywilnoprawnej, powotania na stanowisko czy pracownikéw miano-

* M.T. Romer: Prawo pracy. Komentarz. LexisNexis, 2012. https://sip.lex.pl/#/
commentary/587579503/421320/romer-maria-teresa-prawo-pracy-komentarz-wyd-
v?ecm=URELATIONS [data dostepu: 13.05.2022] (komentarz do art. 677 k.p.).
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wanych®. Zatrudnienie cywilnoprawne wiaze si¢ z zasada swobody
umow, co w praktyce oznacza, ze strony moga ulozy¢ stosunek praw-
ny wedlug swego uznania, byleby jego tres¢ lub cel nie sprzeciwiaty sie
wlasciwosci (naturze) stosunku, ustawie ani zasadom wspotzycia spo-
fecznego®. W zwiazku z powyzszym strony, ktore zawarty np. umowe
o dzieto lub umowe zlecenie, moga postanowi¢, ze bedzie ona wyko-
nywana na zasadach kodeksowej telepracy. W przypadku pracy zdal-
nej poglad taki rdowniez wydaje sie stuszny. Biorac pod uwage, ze zo-
stala ona wprowadzona w celu ochrony zdrowia pracownikéw, pod-
stawa zatrudnienia nie powinna mie¢ znaczenia. Takze w przysztosci,
gdy instytucja pracy zdalnej stanie si¢ stalym elementem prawa pracy,
stuszne wydaje si¢ jej zastosowanie do réznego rodzaju form zatrud-
nienia, w tym réwniez cywilnoprawnego. Jednak podkresli¢ nalezy,
ze prawo pracy nie reguluje cywilnoprawnych stosunkow zatrudnie-
nia. W zwiazku z tym oparcie wzajemnych zobowigzan stron stosun-
ku cywilnoprawnego na przepisach prawa pracy stanowitoby wytacz-
na wole stron tego stosunku.

Nie mozna natomiast rozpatrywac pracy zdalnej i telepracy tylko
na gruncie rézniacych je elementow. Maja one tez pewne cechy wspdl-
ne, takie jak np. samodzielna organizacja przez pracownika czasu
i miejsca pracy. Pracownik pracujacy zdalnie lub w formie telepracy
pozostaje w dyspozycji pracodawcy przez Internet lub telefon. Efekty
swojej pracy pracownik zwykle przekazuje rowniez w sposob zdalny.
W zwigzku z tym mamy tu do czynienia z duza doza samodzielno-
$ci pracownika oraz brakiem bezposredniej kontroli pracodawcy. Bio-
rac pod uwage powyzsze, nalezy uzna¢, ze praca zdalna lub telepra-
ca stanowi najlepsze rozwigzanie dla pracownikéw, w ktorych pracy
kluczowy jest efekt. Zdaniem Ludwika Florka, kiedy pandemia do-
biegnie konica, konieczna bedzie unifikacja telepracy oraz pracy zdal-
nej. Prawdopodobnie praca zdalna zyska na popularnosci zaréwno
jako rozwiniecie pracy wykonywanej w pandemii, jak i jako nowy
sposob wykonywania obowiazkow zawodowych’. W przypadku

5 J. Iwulski, W. Sanetra: Kodeks pracy. Komentarz. LexisNexis, Warszawa 2013 (ko-
mentarz do art. 677 k.p.).

¢ Ustawa z dnia 23 kwietnia 1964 r. — Kodeks cywilny (t;j. Dz.U. z 2020 r., poz. 1740
ze zm.).

7 L. Florek: Prawne ramy pracy zdalnej. ,,Z Problematyki Prawa Pracy i Polityki So-
gjalnej” 2021, T. 19, nr 2, s. 2.
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pracy, w ktorej niezbedna jest interakcja miedzy pracownikami lub
kontrola pracodawcy, tego typu systemy pracy moga nie w pelni
spelni¢ swoja funkcje®. Z tego powodu wielu pracodawcéw wprowa-
dza lub przygotowuje obecnie modele pracy tzw. hybrydowej. Ozna-
cza to potaczenie pracy stacjonarnej i zdalnej — obowiazki pracowni-
cze sa wykonywane naprzemiennie w biurze oraz w domu czy in-
nym miejscu.

2. Praca zdalna w ujeciu przyszlosciowym

Zwiazek pracy zdalnej z telepracq oraz podobienstwa i rdznice
miedzy tymi dwoma pojeciami zostaly juz omowione. Mozna wiec
$miato uznad, ze regulujac na stale prace zdalng w Kodeksie pracy,
mozna byloby uchyli¢ przepisy dotyczace telepracy. Byloby to mozli-
we, a nawet wskazane z uwagi na fakt, ze praca zdalna jest pojeciem
znacznie szerszym, a nawet zawierajacym w swoim zakresie pojecie
telepracy. Warto nadmieni¢, ze polski ustawodawca podjat juz proé-
be uregulowania pracy zdalnej w Kodeksie pracy, przedstawiajac co-
raz to nowsze wersje projektu nowelizacji tego Kodeksu. W najnow-
szej wersji — projekcie ustawy o zmianie ustawy — Kodeks pracy oraz
niektorych innych ustaw z dnia 1 kwietnia 2022 r. — zaproponowa-
no, aby nowe przepisy dotyczace pracy zdalnej zastapily obowiazuja-
ce regulacje dotyczace telepracy z uwagi na fakt, ze praca zdalna sta-
nowi duzo elastyczniejszq forme pracy’. Jak juz wspomniano, praca
zdalna oznacza zaréwno prace wykonywang za pomoca srodkéw ko-
munikagji elektronicznej, jak i pewne prace wytworcze, jesli tylko ich
rodzaj pozwala na wykonywanie ich na odleglos¢. Natomiast podej-
mujac probe usankcjonowania pracy zdalnej w Kodeksie pracy, nale-
zy mie¢ na uwadze, ze przyszle przepisy powinny znaczaco rdéznic
si¢ od regulacji wprowadzonych na mocy tarczy antykryzysowej. Spo-
wodowane jest to przede wszystkim celem wprowadzenia przepisow
dotyczacych pracy zdalnej. Dotychczas celem byta wylacznie ochrona

8 1. Gocan: Praca w domu — wygodnie i efektywnie dla pracodawcy i pracownika. LEX,
2020. https://sip.lex.pl/komentarze-i-publikacje/komentarze-praktyczne/praca-w-
domu-wygodnie-i-efektywnie-dla-pracodawcy-i-469916310 [data dostepu: 13.05.2022].

° Projekt ustawy o zmianie ustawy — Kodeks pracy oraz niektérych in-
nych ustaw z dnia 01.04.2022 r. https://legislacja.rcl.gov.pl/projekt/12354104/kata-
log/12835646#12835646 [data dostepu: 13.05.2022].
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zdrowia i ochrona przed rozprzestrzenianiem si¢ wirusa COVID-19.
Tymczasem unormowanie pracy zdalnej w polskim porzadku praw-
nym jako nowej instytucji prawa pracy byloby odpowiedzia na potrze-
by pracodawcéw, pracownikdw oraz dostosowaniem si¢ do realiow
nowoczesnego rynku pracy.

Jedna z zasadniczych kwestii, ktorq nalezaloby unormowad, jest
miejsce wykonywania pracy zdalnej. Ustawodawca powinien okre-
8li¢, czy o miejscu pelnienia obowigzkéw pracowniczych ma decy-
dowac¢ pracodawca, pracownik, czy moze powinno by¢ ono przed-
miotem uzgodnien miedzy stronami. Do tej pory pojawiato sie wiele
pytan i watpliwosci zwiazanych z ta kwestia. Niektorzy pracownicy
uznawali, Ze nie ma znaczenia, gdzie wykonuja prace zdalna, i bez
powiadamiania pracodawcy udawali si¢ za granice. W takiej sytuacji
pojawiato sie¢ mndstwo niescistosci zwiazanych m.in. z mozliwoscia
takiego wyjazdu, ubezpieczeniem spotecznym czy naglym wezwa-
niem pracownika do zakladu pracy. W zwiazku z zaobserwowany-
mi niedociggnieciami dotychczasowych regulacji wydaje sig, ze po-
stulowanym rozwiazaniem byloby dookreslenie miedzy pracodaw-
ca a pracownikiem miejsca wykonywania pracy zdalnej. Powinno by¢
ono na state okreslone, a w razie potrzeby jego tymczasowej zmiany
przez pracownika powinien on poinformowac o tym pracodawce oraz
uzgodni¢, czy bedzie to mozliwe. W projektowanych przepisach do-
tyczacych pracy zdalnej proponuje si¢ wykonywanie tego typu pra-
cy w miejscu wskazanym przez pracownika, a nastepnie kazdorazo-
wo uzgodnionym z pracodawca. Uzgodnienie, o ktérym mowa, nale-
zy rozumiec¢ jako akceptacje miejsca wykonywania pracy zdalnej przez
pracodawce. Zasadniczo bedzie to miejsce zamieszkania pracownika
lub inne wybrane przez niego miejsce, na ktére zezwolil pracodaw-
ca'’. Przepisy powinny by¢ na tyle elastyczne, aby pozwalaty stronom
stosunku pracy na dopasowanie miejsca wykonywania pracy zdalnej
do indywidualnych sytuacji. Z jednej strony np. konieczno$¢ opieki
nad cztonkiem rodziny moze spowodowac potrzebe zmiany miejsca
pracy przez pracownika. Z drugiej natomiast koniecznos$¢ spotkania
z zespolem pracownikdéw w ramach pracy nad konkretnym projektem

10" Uzasadnienie do projektu ustawy o zmianie ustawy — Kodeks pracy oraz niekto-
rych innych ustaw z dnia 01.04.2022 r. https://legislacja.rcl.gov.pl/projekt/12354104/ka-
talog/12835646#12835646 [data dostepu: 13.05.2022].
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lub podpisanie umowy z klientem moga wymagac stawiennictwa pra-
cownika w zaktadzie pracy. W zwigzku z powyzszym praca zdalna
powinna by¢ wykonywana w sposob ciagly, lecz mozliwos¢ dostoso-
wania jej do konkretnych przypadkow oraz elastycznos¢ uzgodnien
stron powinny stanowi¢ mysl przewodnig prawodawcy projektujace-
go przepisy jej dotyczace.

Kluczowa kwestig jest rowniez sposéb wprowadzenia pracy zdal-
nej. Na mocy ustawy o szczegdlnych rozwigzaniach zwiazanych z za-
pobieganiem, przeciwdziataniem i zwalczaniem COVID-19, innych
choréb zakaznych oraz wywolanych nimi sytuacji kryzysowych moz-
liwe jest wylacznie wykonywanie pracy zdalnej na polecenie praco-
dawcy'!. Pracownik nie ma zadnego wptywu na decyzje pracodawcy.
Przyszle regulacje natomiast powinny dokona¢ zmiany w tym zakre-
sie. Rozsadne wydaje si¢ wprowadzenie pracy zdalnej na mocy uzgod-
nienia miedzy stronami. Praktyczne mogtoby sie tu okazac takze roz-
wiazanie zblizone do telepracy. Oznacza to trzy mozliwosci. Pierwsza
byloby wprowadzenie pracy zdalnej w porozumieniu ze zwiazkiem
zawodowym lub w regulaminie. Druga opcja byloby zawarcie z pra-
cownikiem juz zatrudnionym porozumienia dotyczacego zmiany for-
my wykonywania pracy. Z kolei ostatnia mozliwos¢ stanowitaby wy-
faczng inicjatywe pracownika. Polegataby na zlozeniu wniosku, ktory
pracodawca mdglby odrzucic¢ tylko z uzasadnionych przyczyn przed-
stawionych na pismie. Ustawodawca, projektujac przepisy dotycza-
ce sposobu wprowadzenia pracy zdalnej, moglby postuzy¢ sie takimi
okresleniami, jak znane juz np. ,po porozumieniu z pracownikiem”
czy ,na wniosek pracownika”. Jednakze tego typu zwroty byly do tej
pory stosowane gidwnie w konkretnych sytuacjach, nierzadko ogra-
niczonych czasowo, takich jak np. zakaz delegowania pracownicy
w cigzy poza stale miejsce wykonywania pracy ,bez jej zgody”'>. Pro-
jektowane przepisy dotyczace pracy zdalnej przewiduja jej wprowa-
dzenie na podstawie uzgodnienia miedzy stronami umowy o prace.

1t Ustawa z dnia 2 marca 2020 roku o szczegdlnych rozwiazaniach zwiagzanych z za-
pobieganiem, przeciwdziataniem i zwalczaniem COVID-19, innych choréb zakaznych
oraz wywotanych nimi sytuacji kryzysowych (t.j. Dz.U. z 2020 r., poz. 1842 ze zm.).

12 L. Mitrus: Praca zdalna de lege lata i de lege ferenda — zmiana miejsca wykonywania pra-
cy czy nowa koncepcja stosunku pracy? Czes¢ 2. ,Praca i Zabezpieczenie Spoteczne” 2020,
nr 11, s. 4-5.
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Takie uzgodnienie bedzie mogto nastapi¢ podczas zawierania umowy
o prace lub w trakcie zatrudnienia. Nalezy podkresli¢, ze wykony-
wanie pracy zdalnej bedzie wcigz mozliwe na polecenie pracodawcy.
Jednakze taka opcja ma mu przystugiwac tylko w okreslonych przy-
padkach, m.in. w okresie obowigzywania stanu nadzwyczajnego, sta-
nu zagrozenia epidemicznego albo stanu epidemii oraz w okresie
3 miesigcy po ich odwotaniu. Przewiduje si¢ rowniez mozliwos$¢ wy-
stapienia przez pracownika z wnioskiem o wykonywanie pracy zdal-
nej, ktdry jednak nie bedzie dla pracodawcy wiazacy. Wyjatek beda
stanowi¢ wnioski zloZzone przez konkretne osoby, ktore pracodaw-
ca bedzie zobowiazany zatwierdzi¢, chyba Ze nie bedzie to mozliwe
ze wzgledu na organizacje lub rodzaj pracy wykonywanej przez pra-
cownika. Do katalogu takich osdb naleza m.in. pracownicy wycho-
wujacy dziecko do ukonczenia przez nie 4. roku zycia, pracownice
w cigzy, pracownicy sprawujacy opieke nad czlonkiem najblizszej
rodziny lub inna osoba pozostajaca we wspolnym gospodarstwie do-
mowym, posiadajacymi orzeczenie o niepetnosprawnosci albo orze-
czenie o znacznym stopniu niepelnosprawnosci. Biorac pod uwage
powyzsze, mozna odnies¢ wrazenie, ze proponowane dotychczas
regulacje dotyczace pracy zdalnej na wniosek pracownika sa mato
elastyczne. Nie sposob zaprzeczy¢, ze uregulowanie sposobu wpro-
wadzenia pracy zdalnej pociaga za soba konsekwencje w postaci
koniecznosci uregulowania jej zaprzestania. Z tego powodu rowno-
czesnie nalezatoby precyzyjnie unormowaé kwestie rezygnacji z wy-
konywania pracy zdalnej. Realna wydaje sie sytuacja, w ktorej pra-
codawca ma potrzebe przywrdcenia pracownika do pracy w biurze.
Z tego wzgledu ustawodawca powinien zagwarantowa¢ mu skutecz-
ny srodek prawny, za pomoca ktérego byloby to mozliwe bez naru-
szenia interesdéw pracownika. Ustawodawca zaproponowal, ze mia-
foby to odbywac si¢ poprzez zlozenie wniosku o zaprzestanie wy-
konywania pracy zdalnej przez pracodawce lub pracownika. Strony
powinny ustali¢ termin, od ktoérego nastapi przywrocenie poprzed-
nich warunkéw wykonywania pracy i ktéry nie bedzie diuzszy niz
30 dni od dnia otrzymania wniosku. W przeciwnym wypadku przy-
wrdcenie poprzednich warunkéw wykonywania pracy nastapi w dniu
nastepujacym po uplywie 30 dni od dnia otrzymania wniosku. Takie
rozwiazanie moze nie by¢ korzystne dla pracownika, gdyz brak poro-
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zumienia z pracodawca nie bedzie stanowi¢ przeszkody, aby powrd-
ci¢ do wykonywania pracy w biurze®.

W celu efektywnego wykonywania pracy zdalnej pracownik
w wiekszosci przypadkow potrzebuje odpowiedniego sprzetu. Nale-
zaloby wiec uregulowac¢ kwestie tego, kto zapewnia taki sprzet, czy
powinien on by¢ wlasnoscia pracodawcy, czy jednak pracownik moze
korzysta¢ z prywatnych urzadzen. Wydaje si¢, ze powinna zostac
przyjeta regulacja, zgodnie z ktéra obowigzkiem pracodawcy byloby
udostepnienie i powierzenie pracownikowi sprzetu do wykonywania
pracy zdalnej. Ustawodawca stusznie przewidzial juz takie rozwiaza-
nie na gruncie przepisow dotyczacych telepracy. Natomiast, w celu
pozostawienia duzej dozy decyzyjnosci stronom stosunku pracy, po-
winna istnie¢ réwniez mozliwos$¢ uchylenia si¢ od tego obowiazku.
Za porozumieniem stron pracownik modglby korzysta¢ z wilasnego
sprzetu. Nalezatoby te kwestie uzgodni¢ pisemnie, najlepiej w umo-
wie o prace lub innej dotyczacej $wiadczenia ustug na rzecz praco-
dawcy zdalnie. Jesli pracownik chciatby skorzysta¢ z takiej opgji, to
analogicznie do przepiséw dotyczacych telepracy przystugiwatby mu
ekwiwalent pieniezny. W celu ustalenia wysokosci ekwiwalentu po-
winno sie uwzgledniac¢ takie kwestie, jak ceny rynkowe sprzetu czy
normy jego zuzycia'. Dotychczasowe regulacje dotyczace pracy zdal-
nej nie przewidywaly ekwiwalentu dla pracownika korzystajacego
z wlasnych urzadzen. Jednak wydaje sie, ze uwzglednienie tego typu
zapisu w projektowanych przepisach bytoby korzystne z perspektywy
pracownika. Na poparcie tej tezy warto wspomnie¢, ze wyptata ekwi-
walentu za sprzet lub materialy jest zwolniona od podatku i sktadek
ZUS na mocy ustawy o podatku dochodowym od o0séb fizycznych®.
Dyskusji mozna podda¢ réwniez kwestie zwrotu kosztow za wode,
prad, ogrzewanie, a nawet klimatyzacje. Zasadne bytoby uczestnictwo
pracodawcy w pokryciu kosztow pracy zdalnej, np. kosztéw korzy-
stania z Internetu. Przemawia za tym fakt, iz dzieki temu, ze pracow-

13 Uzasadnienie do projektu ustawy o zmianie ustawy — Kodeks pracy oraz niekto-
rych innych ustaw z dnia 01.04.2022 r. https://legislacja.rcl.gov.pl/projekt/12354104/ka-
talog/12835646#12835646 [data dostepu: 13.05.2022].

1 Ustawa z dnia 26 czerwca 1974 r. — Kodeks pracy (tj. Dz.U. z 2020 r., poz. 1320
ze zm.).

15 Ustawa z dnia 26 lipca 1991 r. O podatku dochodowym od oséb fizycznych
(tj. Dz.U. z 2021 r., poz. 1128 ze zm.).
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nik pracuje zdalnie, pracodawca moze zredukowac inne koszty, zwia-
zane np. ze zmniejszeniem powierzchni biurowej'®. W zwiazku z po-
wyzszym pokrycie kosztéw pracy zdalnej powinno by¢ przedmiotem
porozumienia zawieranego miedzy pracodawca a zaktadowa organi-
zacja zwigzkowaq lub przedmiotem regulaminu obowiazujacego w za-
kladzie pracy’. Nalezy wspomnie¢, ze zgodnie z projektowanymi re-
gulacjami pracodawca ma obowiazek zapewnienia pomocy technicz-
nej i niezbednych szkolen w zakresie obstugi narzedzi pracy, pokrycia
kosztow zwiazanych z instalacja, serwisem, eksploatacja i konserwa-
¢ja narzedzi pracy niezbednych do wykonywania pracy zdalnej, kosz-
tow energii elektrycznej oraz ustug telekomunikacyjnych, a takze in-
nych kosztéw zwigzanych z wykonywaniem pracy zdalnej, jezeli taki
obowiazek zostat sprecyzowany w porozumieniu zawartym ze zwiaz-
kami zawodowymi lub w regulaminie (w przypadku braku porozu-
mienia lub regulaminu — w poleceniu albo porozumieniu zawartym
z pracownikiem). Wydaje sie, ze problematyczne moze by¢ sprecyzo-
wanie zakresu , innych kosztéw”, ktére moze pokry¢ pracodawca. Pra-
wodawca pozostawil ten katalog otwarty, co moze budzi¢ watpliwo-
Sci interpretacyjne’®.

Ustawodawca, projektujac przepisy dotyczace pracy zdalnej, powi-
nien rowniez mie¢ na uwadze problemy zwiazane z kontrola i usta-
leniem czasu pracy. Zgodnie z wyrokiem Sadu Najwyzszego z dnia
27 stycznia 2009 r. ,pozostawanie w dyspozycji” w rozumieniu art.
128 §1 k.p.” wymaga przebywania (fizycznej obecnosci) w zaktadzie
pracy lub innym miejscu, ktére w zamysle pracodawcy jest wyzna-
czone (przeznaczone) do wykonywania pracy”. Powyzsza teza do-
tyczy takze wykonywania pracy zdalnej. W tym przypadku oznacza
to pozostawanie przez pracownika w dyspozycji pracodawcy w usta-

16 L. Mitrus: Praca zdalna de lege lata i de lege ferenda — zmiana miejsca wykonywania pra-
cy czy nowa koncepcja stosunku pracy? Czesé 2...,s.7.

17 1. Baranowska: Projekt: praca zdalna na nowych zasadach. LEX, 2021. https://sip.lex.
pl/komentarze-i-publikacje/komentarze-praktyczne/projekt-praca-zdalna-na-nowych-
zasadach-470157665 [data dostepu: 13.05.2022].

8 Uzasadnienie do projektu ustawy o zmianie ustawy — Kodeks pracy oraz niekto-
rych innych ustaw z dnia 01.04.2022 r. https://legislacja.rcl.gov.pl/projekt/12354104/ka-
talog/12835646#12835646 [data dostepu: 13.05.2022].

9 Ustawa z dnia 26 czerwca 1974 r. — Kodeks pracy (tj. Dz.U. z 2020 r., poz. 1320
ze zm.).

2 Wyrok SN z dnia 27 stycznia 2009 r. IT PK 140/08.
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lonym miejscu wykonywania pracy zdalnej. Dodatkowa niezbedna
przesltanka jest tutaj gotowos¢ psychiczna i fizyczna do wykonywa-
nia pracy. OczywiScie pozostawanie w stanie nietrzezwosci lub cho-
roby nie czyni zado$¢ powyzszym wymaganiom. Jednakze w przy-
padku pracy zdalnej wydaje sig, ze kontrola stanu gotowosci do pracy
pracownika nie jest prostym zadaniem. Pracownik zdalny rozpoczy-
na i koniczy prace na ustalonym stanowisku pracy zdalnej. Natomiast
nalezy zauwazy¢, ze takie stanowisko w przypadku pracy np. z domu
moze by¢ ruchome. Sa to warunki pracy zupelnie inne niz w biurze,
gdzie pracownik wykonuje swoje obowiazki wylacznie przy swoim
biurku lub w swoim pokoju, jednakze nalezy uznac je za rownowaz-
ne. Przykltadowo, jesli pracownik odebrat telefon stuzbowy w sypialni,
kolejno odbierat maile w kuchni, a nastepnie wykonywat prace z po-
koju stanowigcego biuro domowe, to czas jego pracy liczy sie juz od
momentu odebrania telefonu. Istotne jest tutaj, Ze wszystkie wykony-
wane przez niego czynnosci odbywaly si¢ w wyznaczonych godzi-
nach pracy oraz w granicach ustalonego miejsca pracy zdalnej. Zna-
czaca propozycja ustawodawcy zwiazana z weryfikacja wykonywanej
przez pracownika zdalnego pracy jest mozliwos$¢ przeprowadzenia
kontroli. Pracodawca bedzie mial prawo przeprowadzenia kontroli na
trzech ptaszczyznach, tj. wykonywania pracy zdalnej, w sferze bezpie-
czenstwa i higieny pracy oraz przestrzegania procedur ochrony da-
nych osobowych. Taka kontrola bedzie musiata by¢ przeprowadzona
w porozumieniu z pracownikiem, w godzinach i miejscu wykonywa-
nia przez niego pracy. W przeciwienstwie do telepracy przeprowadze-
nie kontroli bedzie ograniczone postanowieniami okreslonymi w po-
rozumieniu zawartym ze zwiazkami zawodowymi lub w regulaminie
(a w przypadku braku porozumienia lub regulaminu — w poleceniu
lub porozumieniu zawartym z pracownikiem)*. Wazne jest réwniez,
ze pracodawca nie moze domagac sie, aby pracownik po godzinach
pracy pozostawal w jego dyspozycji. Bledne jest przekonanie, ze skoro
pracownik pracuje w domu, to moze o kazdej porze odebra¢ mail lub
wzia¢ udziat w telekonferencji. W celu zapobiegania takim sytuacjom
Parlament Europejski w dniu 21 stycznia 2021 r. przyjat rezolucje za-

2 Projekt ustawy o zmianie ustawy — Kodeks pracy oraz niektdrych innych
ustaw z dnia 01.042022 r. https://legislacja.rcl.gov.pl/projekt/12354104/kata-
log/12835646#12835646 [data dostepu: 13.05.2022].
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wierajaca zalecenia dla Komisji w sprawie prawa do bycia offline*.
W praktyce oznacza to, ze pracownik ma mozliwos¢ nieodpowiadania
na polecenia pracodawcy poza czasem pracy. Pracodawca za$ w ta-
kiej sytuacji nie ma prawa zwolni¢ pracownika. Ma to duze znaczenie
dla pracownikéw zdalnych, gdyz rozgraniczenie zycia zawodowego
i prywatnego jest w tym przypadku duzo trudniejsze. Z tego tez po-
wodu w przypadku pracy zdalnej powinny obowiazywac¢ normy do-
bowego oraz tygodniowego prawa do odpoczynku, ktére maja zasto-
sowanie w okreslonym czasie pracy, bez wzgledu na to, gdzie jest ona
wykonywana. Nalezy zaznaczy¢, ze zgodnie z wyrokiem Sadu Naj-
wyzszego z dnia 10 marca 2011 r. niemozliwe jest zrzeczenie si¢ przez
pracownika prawa do odpoczynku. Sad Najwyzszy porownal prawo
do odpoczynku do prawa do urlopu, z ktérego pracownik nie moze
zrezygnowac. Ma to za zadanie zapewnia¢ ochrone bezpieczenstwa
i zdrowia pracownika®. W zwigzku z powyzszym bardzo wazna jest
kwestia ewidencji czasu pracy. Nalezy tutaj rozgraniczy¢ dwie spra-
wy. Pierwsza jest sposob potwierdzania obecnosci w pracy, a druga —
ewidencja czynno$ci pracownika. W przypadku pracy zdalnej okre-
slenie sposobu potwierdzania obecnosci w pracy jest bardzo istotne.
Jesli dana osoba pracuje zdalnie, np. z domu, nie sprawdzi si¢ w jej
wypadku rozwigzanie czesto stosowane w biurach, czyli np. odbicie
karty dostepowej na czytniku przy wejsciu do firmy. Majac wzglad na
powyzsze, pracodawca powinien ustali¢ sposdb potwierdzania obec-
nosci w pracy, np. poprzez wyslanie e-maila do przelozonego lub lo-
gowanie sie do aplikacji takich jak Skype czy Teams. Jednakze stuszne
wydaje sie¢ pozostawienie tego w gestii pracodawcy oraz nieokresla-
nie takiego sposobu przez ustawodawce. Z kolei ewidencja czynnosci
podczas pracy zdalnej réwniez powinna by¢ odpowiednio uregulowa-
na w projektowanych przepisach. Zgodnie z art. 149 k.p. prowadzenie
ewidencji nalezy do obowiazkéw pracodawcy®. Natomiast pracodaw-
ca moze poleci¢ pracownikowi prowadzenie takiego spisu czynnosci,
facznie z ich opisem oraz podaniem czasu ich trwania. W takiej sytu-

# Rezolucja Parlamentu Europejskiego z dnia 21 stycznia 2021 r. zawierajaca zale-
cenia dla Komisji w sprawie prawa do bycia offline (t.j. Dz.U.UE.C.2021.456.161).

% Wyrok SN z dnia 10 marca 2011 r. III PK 50/10.

% Ustawa z dnia 26 czerwca 1974 r. - Kodeks pracy (t.j. Dz.U. z 2020 r., poz. 1320
ze zm.).
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acji pracownik przekazuje sporzadzony spis przelozonemu w ustalo-
nym czasie, np. na koniec dnia lub tygodnia. Dzigki takiemu rozwia-
zaniu pracodaweca jest w stanie zweryfikowa¢ wydajno$¢ pracownika
zdalnego oraz oceni¢ planowos¢ obowiazkow i czas ich wykonania®.

Projektowane przepisy powinny by¢ na tyle elastyczne, zeby po-
zostawic¢ zaréwno pracodawcy, jak i pracownikowi duza doze swobo-
dy w uzgadnianiu warunkéw pracy zdalnej. Jesli instytucja ta ma by¢
czesto stosowana w praktyce, to musi by¢ zachecajgca dla stron sto-
sunku pracy. W przeciwienstwie do przedstawionego przez Dariusza
Makowskiego pogladu, ze praca zdalna powinna by¢ uwazana za in-
stytucje z dziedziny bhp, nie wydaje sie, zeby bylo to stuszne sklasyfi-
kowanie tej instytucji. Dotychczasowe przepisy dotyczace pracy zdal-
nej mialy na celu przede wszystkim ochrone zdrowia pracownikéw,
co taczy sie mocno z kwestiami dotyczacymi bhp*. Jednak projektowa-
ne przepisy nie beda juz stanowily reakcji na pandemie koronawiru-
sa, ale stworza odpowiedz na potrzeby rynku pracy. W zwiazku z tym
w rozdziale dotyczacym pracy zdalnej powinny znalez¢ sie¢ przepisy
dotyczace obowiazkéw pracodawcy w zakresie bhp, ale nie powin-
ny one by¢ dominujace. Ustawodawca powinien poruszy¢ takie kwe-
stie, jak m.in. przeprowadzenie szkolenia bhp czy pomoc w rozpla-
nowaniu stanowiska pracy w miejscu wykonywania pracy zdalnej”.
Szkolenie bhp mogtoby odbywac sie online, a organizacja stanowiska
pracy bytaby konsultowana przez pracownika z pracodawca przed
wdrozeniem pracy zdalnej w zycie. Pracownik dostawatby pewnego
rodzaju wytyczne, ktére powinny by¢ spetnione w celu zorganizowa-
nia ergonomicznego stanowiska pracy. Pracodawca, uprzednio infor-
mujac pracownika, mogltby przeprowadzac kontrole tego stanowiska.
Wskazac¢ nalezy, ze projektowane przepisy dotyczace pracy zdalnej
odnosza sie do kwestii bezpieczenstwa i higieny pracy. Oprocz wspo-
mnianej wczesniej mozliwosci przeprowadzenia kontroli przez pra-
codawce bedzie on zobligowany do przygotowania pracownika do

% I. Jaroszewska-Ignatowska: Czas pracy podczas pracy zdalnej. ,Dziennik Gazeta
Prawna” z wrzesnia 2021 r.

% D. Makowski: Kilka uwag o pracy zdalnej. ,Praca i Zabezpieczenie Spoteczne”
2020, nr 10, s. 14.

% L. Mitrus: Praca zdalna de lege lata i de lege ferenda — zmiana miejsca wykonywania pra-
cy czy nowa koncepcja stosunku pracy? Czes¢ 2...,s.7.
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tego, jak powinno wyglada¢ optymalne stanowisko pracy. Natomiast
pracownik bedzie musial ztozy¢ oswiadczenie, ze posiada warunki lo-
kalowe i techniczne do wykonywania pracy zdalnej. Z powodu bra-
ku mozliwosci nadzoru nad pewnymi kwestiami stusznie wytaczono
w stosunku do pracodawcéw niektére obowiazki z zakresu bhp, takie
jak np. zapewnienie srodkow niezbednych do udzielania pierwszej po-
mocy w naglych wypadkach, dbanie o stan pomieszczen, dostarczanie
srodkéw higieny osobistej*.

Problemem spotecznym, ktéry moze si¢ pojawi¢ wraz z rozpo-
wszechnianiem si¢ instytucji pracy zdalnej, moze sta¢ si¢ zrdéznico-
wanie i coraz wigkszy podzial spoteczenstwa. Nalezy zauwazy¢, ze
czesto mozemy mie¢ do czynienia z brakiem mozliwosci wykonywa-
nia pracy zdalnej. Przykladem moze by¢ sytuacja, w ktorej pracownik
chcacy wykonywac prace ze swojego domu nie ma mozliwosci lokalo-
wych do stworzenia funkcjonalnego i komfortowego stanowiska pra-
cy. W zwiazku z tym osoby lepiej sytuowane lub wyksztalcone moga
mie¢ wybdr w kwestii miejsca wykonywania pracy, co moze by¢ uwa-
zane za w pewien sposob dyskryminujace®”. Dodatkowo, zdaniem
Andrei Franconi i Kamili Naumowicz, wykonywanie pracy w formie
zdalnej (cyfrowej) moze nasili¢ dyskryminacje kobiet. Badania poka-
zuja, ze w trakcie pandemii nieréwnosci spoteczne poglebiaja sie, a co
za tym idzie — faczenie zycia rodzinnego i zawodowego niesie za soba
powazne konsekwencje w stosunku do kobiet™.

Podsumowujac, wprowadzenie instytucji pracy zdalnej do prawa
pracy w formie odrebnego rozdziatu Kodeksu pracy byloby znaczaca
modyfikacja polskiego prawa pracy. Zarazem stwarzatoby wiele moz-
liwosci i udogodnien dla stron stosunku pracy, ale tez wiele niebez-
pieczenstw. Z jednej strony mieliby$my do czynienia z ograniczeniem
kosztow pracodawcy, a z drugiej — z zagrozeniem w postaci ingeren-
¢ji w zycie prywatne pracownikdéw lub w postaci matego zakresu kon-

% Projekt ustawy o zmianie ustawy - Kodeks pracy oraz niektérych in-
nych ustaw z dnia 01.04.2022 r. https://legislacja.rcl.gov.pl/projekt/12354104/kata-
log/12835646#12835646 [data dostepu: 13.05.2022].

» K. Sledziewska, R. Wtoch: Gospodarka cyfrowa. Jak nowe technologie zmieniajq $wiat.
Wydawnictwa Uniwersytetu Warszawskiego, Warszawa 2020.

% A. Franconi, K. Naumowicz: Remote Work During COVID-19 Pandemic and the
Right to Disconnect — Implications for Women'’s Incorporation in the Digital World of Work.
,,Z Problematyki Prawa Pracy i Polityki Socjalnej” 2021, T. 19, nr 2, s. 8.
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troli nad pracownikiem®. Jednakze w obliczu rozwoju technologicz-
nego $wiata i rynku pracy uregulowanie na state w naszym systemie
prawa pracy zdalnej wydaje si¢ niezbedne.
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Patrycja Pokutycka

Praca zdalna jako nowa instytucja prawa pracy
Streszczenie

Artykul dotyczy tematu pracy zdalnej. W zwigzku z pandemig wirusa COVID-19
praca zdalna stala si¢ bardzo czestym rozwigzaniem, co nasililo postulaty dotycza-
ce wprowadzenia jej na stale do polskiego porzadku prawa. Artykut zawiera porow-
nanie pracy zdalnej do kodeksowej telepracy. Ponadto autorka zwraca uwage na to,
jak przepisy dotyczace pracy zdalnej powinny wyglada¢ w przysztosci. Uregulowanie
pracy zdalnej w Kodeksie pracy wymagatoby szczegdtowego przeanalizowania przy-
czyn jej wprowadzenia oraz intereséw pracodawcow i pracownikow.

Stowa kluczowe: praca zdalna, telepraca, pracodawca, pracownik, COVID-19, pande-
mia, Kodeks pracy, srodki komunikacji elektronicznej, czas pracy, miejsce wykonywa-
nia pracy, instytucja
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O leku przed nadciagajacym chipowaniem pracownikéow —
uwagi na tle powstajacego ustawodawstwa w USA

On the anxiety concerning of imminent prospect
of the microchipping of employees
Remarks in the context of the emerging legislation in the USA
Summary

Barbara Surdykowska draws attention to legislation, specifically in the US, which
prohibits (or emphasizes the importance of the employee’s consent to) subcutaneous
microchipping in the context of work relations. In Surdykowska’s opinion, issue of the
use of microchips in the labor context and the potential decisions of the legislator may
serve as a litmus test of reactions to the expected technological transformation. The
simultaneous and progressive use of subcutaneous microchips is at this point a very
early phase of the phenomenon of the cyborgization of the employee’s body.

Keywords: microchips, work, technological development

Przedmiotem tego tekstu jest zagadnienie uzywania w kontekscie
pracy wszczepianych pod skére mikrochipédw z technologia RFID. Jest
to utamek szerszej problematyki cyborgizacji ciata czlowieka w sferze
pracy?. Kwestia ta wydaje sie¢ interesujaca nie ze wzgledu na skale zja-
wiska (szacuje sie, ze nie wiecej niz 20 tys. ludzi na swiecie uzywa

! D. Rodriguez: Chipping in at Work: Privacy Concerns Related to the Use of Body
Microchip (“RFID”) Implants in the Employer-Employee Context. “lowa Law Review” 2019,
Vol. 104, Issue 3, s. 1581-1611.

2 S. Adamczyk, B. Surdykowska: Cyborgizacja cztowieka pracy. Czy godno$é pracy ludz-
kiej przetrwa? W stulecie urodzin Stanistawa Lema. ,Praca i Zabezpieczenie Spoleczne”
2021, nr 12, s. 3-11.
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podskornych mikrochipéw RFID), ale z uwagi na fakt, ze jak w so-
czewce skupiaja si¢ tu racjonalne i — w mojej ocenie — takze kompletnie
nieracjonalne leki zwigzane z wykorzystaniem technologii. Oczywi-
Scie dla wszystkich obecnych rozwazan, w ktorych dotykamy kwestii
prywatnosci, kwestii nadzoru czy wolnosci w zakresie naszego ciata,
kluczowym punktem odniesienia jest pandemia COVID-19 i jej konse-
kwencje. Chodzi o konsekwengje taczace si¢ z pytaniami, jakie wywolata
co do mozliwosci kontroli przez pracodawce stanu zdrowia pracowni-
ka (np. pomiar temperatury ciata czy kontrola objawéw wskazujacych
na zarazenie), ograniczania dostepu do okreslonych przestrzeni wspol-
nych, ustug lub mozliwosci pracy (paszporty covidowe), czy tez ocze-
kiwania poddania si¢ okreslonej procedurze medycznej (obowigzkowe
szczepienia jako warunek dopuszczenia do okreslonej aktywnosci czy
pracy). Zwiazek pomiedzy pytaniami, jakie wywotata i wywoluje pan-
demia COVID-19, a kwestig mikrochipdw jest z tatwoscia dostrzegalny?.

Oczywiscie, pytania, ktore powstaly w obszarze prawa do prywat-
nosci, przetwarzania danych czy nadzoru w konsekwengji pandemii
COVID-19, nie beda w tym tekscie wyczerpujaco poruszone (praw-
dopodobnie beda one gléwna pozywka dla prowadzonych rozwa-
zan na kilka nastepnych lat), ale sa one niezbednym ttem dla spoj-
rzenia na problem potencjalnego oczekiwania ze strony pracodawcoéw
na poddanie si¢ okreslonej procedurze mikrochipowania podskoérnego
przez pracownikow.

Dnia 1 sierpnia 2017 r. niewielka firma technologiczna Three Squere
Market z River Falls ze stanu Wisconsin zorganizowata przyjecie dla
swoich 80 pracownikow. Nie byloby w tej informacji niczego szcze-
golnego, gdyby nie fakt, Zze poza standardowymi rozrywkami podczas
imprezy pracownikom zaoferowano (oczywiscie nie na zasadzie zasko-
czenia) mozliwo$¢ umieszczenia w ich dloniach mikrochipéw, wielko-
Sci ziarenka ryzu, za pomoca ktérych moga otwiera¢ drzwi, logowac
sie¢ do systemow komputerowych czy nabywaé przekaski i napoje
w automacie. Byly to pasywne chipy (o rodzajach mikrochipow dalej),
czyli innymi stowy, urzadzenia wykorzystujace technologie, ktora po-
wszechnie stosujemy od potowy XX w. i ktéra kazdy z nas obserwuje,
uzywajac jakiejkolwiek karty kredytowej czy bankomatowej. Pie¢dzie-

* ].S. Gonzalez: Stop Before It Starts: Regulating Employee Microchipping in the Covid-19
Era. "Mississippi Law Journal” 2020, Vol. 90, Issue 1, s. 1-34.
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sieciu pracownikéw zdecydowato sie na umieszczenie pod skora chipa.
Mimo ze zakres ulatwien dla pracownika czy pracodawcy byt de facto
taki sam jak w przypadku umieszczenia mikrochipa na smyczy, ktora
pracownik nosi na szyi (poza faktem, ze wszczepionego mikrochipa nie
da sie zgubic), zdarzenie wywotalo niebywate zainteresowanie w me-
diach*. Wydaje sig, ze ekscytacja w duzej mierze wynikata z tego, ze do
przekroczenia symbolicznej bariery skoéry cztowieka doszto w kontek-
Scie pracy. Innymi sfowy — polala si¢ symboliczna krew.

Osoby, ktére dotychczas poddaty si¢ mikrochipowaniu, zrobity to
najczesciej ze wzgledéw medycznych albo dla zabawy. Najliczniejsza
grupa osob, ktéra uzywa mikrochipéw w jednym okreslonym celu, sa
mieszkanicy Sztokholmu (okoto 6 tys. 0osdb), ktorzy na chipie umiesz-
czonym pod skodra koduja bilety w komunikacji publicznej. Jedynym
(znanym mi) liczniejszym przypadkiem mikrochipowania podskdrne-
go w zwiazku z praca byla sytuacja w Meksyku, gdzie procedurze tej
poddano grupe prokuratoréw (okoto 160 osob), w tym prokuratora ge-
neralnego, a mikrochipy miaty stuzy¢ utatwieniu ustanowienia ogra-
niczen w dostepie do tajnych dokumentéw (umozliwialy otworzenie
okreslonych pomieszczen, szaf itp.). Prawdopodobnie mialy by¢ takze
pewnym zabezpieczeniem na wypadek porwania (dokfadnie na tej sa-
mej zasadzie, jak chipowanie bagazu ulatwia jego znalezienie na lot-
nisku). Pisze: ,,prawdopodobnie”, poniewaz nie ma jednoznacznej in-
formadji, czy byly to chipy pasywne, czy aktywne’.

Podobne przyktady jak w odniesieniu do firmy Three Squere Market
dotycza takich spolek, jak NewFusion (Belgia) czy Epicenter (Szwecja)®.

* Zainteresowanie w mediach bylo ogromne, podaje wiec tylko kilka przyktadéw:
T. Gillies: Why Most of Three Square Market’s Employees Jumped at Chance to Wear a Micro-
chip. 13.08.2017. https://www.cnbc.com/2017/08/11/three-square-market-ceo-explains-
its-employee-microchip-implant.html [dostep: 09.03.2023]; Wisconsin Company Three
Square Market to Microchip Employees. 24.07.2017. https://www.bbc.com/news/world-
-us-canada-40710051 [dostep: 09.03.2023]; The Microchip — One Year Later, Where are They?
26.07.2018. https://www.prnewswire.com/news-releases/the-microchip---one-year-later-
where-are-they-300687606.html [dostep: 09.03.2023].

> W. Weissert: Microchips Implanted in Mexican Officials. 15.07.2004. https://www.
nbcnews.com/id/wbna5439055 [dostep: 09.02.2023].

¢ B. Williams: Belgian Company Offers to Make its Employees Cyborgs with Microchip Im-
plants. 7.02.2017. https://mashable.com/article/belgian-company-microchips-employees
[dostep: 09.02.2023]; J. Brooks: A Swedish Start-Up Has Started Implementing Microchips
Into its Employees. 03.04.2017. https://www.cnbc.com/2017/04/03/start-up-epicenter-
implants-employees-with-microchips.html [dostep: 09.02.2023].
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Jak juz wskazatam, na calym swiecie mamy prawdopodobnie okoto 20 tys.
zachipowanych ludzi, jednakze nie znamy zadnego przyktadu, w ktorym
pracodawca oczekiwatby od pracownikdéw poddania sie tej procedurze
w jakiejkolwiek jurysdykcji. Rownoczesnie rozrasta si¢ ustawodawstwo
stanowe w USA zabraniajace mikrochipowania pracownikéw lub wy-
magajace zgody pracownika na te procedure. W kilku stanach zakazano
mikrochipowania bez zgody — sa to m.in.: Kalifornia, Maryland, Dakota
Pétnocna, Oklahoma i Wisconsin. W duzej liczbie stanéw odniesiono sie
w ich ustawodawstwie wprost do mikrochipowania w kontekscie pracy
(przyktadowo: Arkansas, Indiana’, Missouri, Montana, Nevada, Iowa®).
Czy ta legislacyjna reakcja nie jest nieco przedwczesna?

1. Technologia RFID i jej historia oraz sposoby wykorzystania

Technologia RFID (z ktdéra kazdy z nas styka sie codziennie, uzy-
wajac kart kredytowych, wchodzac do sklepu, gdzie towary sa za-
bezpieczone przed kradzieza, i w setkach innych zwyktych sytuacji,
np. kiedy oznaczamy swojego czworonoga) jest podstawa dziatania
mikrochipa i jak w przypadku wigkszosci technologii jej historia 1a-
czy sie z dziataniami wojennymi. W czasie II wojny $wiatowej, gdy
technologia radaréw wojskowych byla juz rozwinieta, pojawit sie pro-
blem z odrdznianiem na radarze samolotéw ,,swoich” od samolotow
wroga. Niemieckie lotnictwo rozwiazato te kwestie, polecajac pilotom
samolotéw wykonywanie przez maszyny uformowane w okreslonym
szyku konkretnych figur, co bylo sygnalem rozpoznawczym. Alian-
ci na szczescie dla dalszego rozwoju technologii podeszli do sprawy
bardziej przelomowo, wprowadzajac i testujac radarowe znakowanie
samolotéw (tzw. technologie IFF — Identification Friend or Foe, zreszta
po réznych udoskonaleniach stosowana do dzi§ w lotnictwie i wojsko-
wym, i cywilnym). I to wlasnie technologia IFF byta protoplasta RFID’.

7 R. Maurer: Another State Bans Employers Microchipping Workers. 27.04.2021.
https://www.shrm.org/resourcesandtools/hr-topics/technology/pages/indiana-bans-
employers-from-requiring-microchips-workers.aspx [dostep: 09.02.2023].

8 https://eu.desmoinesregister.com/story/news/politics/2020/02/05/iowa-bill-
would-prevent-requiring-microchip-implants/4669429002/ [dostep: 09.02.2023]; https://
legiscan.com/IA/text/HF259/id/2262989 [dostep: 09.02.2023].

° Czyli RFID to technologia, ktéra wykorzystuje fale radiowe do przesytania danych
oraz zasilania elektronicznego ukladu (etykieta RFID) stanowigcego etykiete obiektu
przez czytnik, w celu identyfikacji obiektu. Technika umozliwia odczyt, a czasami takze
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Pierwszym komercyjnym zastosowaniem technologii RFID juz
w latach 50. XX w. bylo oznakowanie drozszych produktéw w skle-
pach jako ochrona przez zlodziejami. W kolejnych dekadach zaczeto
uzywac tej technologii do znakowania bydta w stadach, oznaczania
pojazdow i pobierania réznorodnych optat. Dynamiczny rozwdj ko-
mercyjnych zastosowan mial miejsce w latach 90. ubiegltego wieku —
byl to pobdr réznego rodzaju optat za parkowanie, uzywanie drog
etc. W miare uplywu czasu i rozwoju technologii zmniejszano row-
niez wielko$¢ mikrochipow, ktore teraz w wigkszosci sa tak mate, ze
de facto niezauwazalne dla ludzkiego oka.

Oczywiscie byly tez préby kompleksowego uzycia technologii
RFID, ktore ostatecznie zrealizowano tylko cze$ciowo. Przyktadowo,
w 2003 r. Walmart oglosil, ze bedzie oczekiwat od swoich wszystkich
dostawcow oznaczania mikrochipem kazdego towaru dostarczone-
go do magazynow, aby raz na zawsze rozwigzac¢ wszelkie problemy
z ustalaniem stanéw magazynéw. Ostatecznie wycofano sie z tego
projektu i rownolegle korzystano z technologii RFID oraz kodéw kre-
skowych do oznaczania towarow'. W 2016 r. natomiast Macy’s prze-
szedl na wylaczne stosowanie technologii RFID do oznaczania towa-
réow i zarzadzania magazynami''.

Naturalnie wykorzystanie technologii wywotywato i wywotuje
okreslone kontrowersje, przede wszystkim w zakresie ochrony prawa
do prywatnosci'. Druga grupa obaw dotyczy tego, czy istnieje niebez-
pieczenstwo kradziezy informacji z chipa lub ich zhakowania®.

zapis uktadu RFID. W zaleznosci od konstrukcji pozwala na odczyt etykiet z odlegtosci
do kilkudziesieciu centymetréw lub kilku metrow od anteny czytnika. System odczytu
umozliwia identyfikacje wielu etykiet znajdujacych sie jednoczesnie w polu odczytu.
10°P. Rosenblum: How Walmart Could Solve Its Problem and Improve Earnings.
22.05.2014. https://www.forbes.com/sites/paularosenblum/2014/05/22/walmart-could-
solve-its-inventory-problem-and-improve-earnings/ [dostep: 09.02.2023].

' B. Thau: Is the 'RFID Retail Revolution’ Finally Here? A Macy'’s Case Study. 15.05.2017.
https://www .forbes.com/sites/barbarathau/2017/05/15/is-the-rfid-retail-revolution-
finally-here-a-macys-case-study/?sh=722ce7ac3294 [dostep: 09.02.2023].

2 C. Mutigwe, F. Aghdasi: Research Trends in RFID Technology. “Interim: Interdisci-
plinary Journal” 2007, Vol. 6, Issue 1, s. 68-82. https://www.semanticscholar.org/paper/
Research-trends-in-RFID-technology-Mutigwe-Aghdasi/4b7450d3083b5fbb3f2a5192e7
01b8fb81c59562 [dostep: 09.02.2023].

3 Sh. Firfiray: Microchips Implants are Threatening Workers’ Rights. 22.11.2018. https://
theconversation.com/microchip-implants-are-threatening-workers-rights-107221
[dostep: 09.02.2023].

s.5z15


https://www.forbes.com/sites/paularosenblum/2014/05/22/walmart-could-solve-its-inventory-problem-and-improve-earnings/
https://www.forbes.com/sites/paularosenblum/2014/05/22/walmart-could-solve-its-inventory-problem-and-improve-earnings/
https://www.forbes.com/sites/barbarathau/2017/05/15/is-the-rfid-retail-revolution-finally-here-a-macys-case-study/?sh=722ce7ac3294
https://www.forbes.com/sites/barbarathau/2017/05/15/is-the-rfid-retail-revolution-finally-here-a-macys-case-study/?sh=722ce7ac3294
https://www.semanticscholar.org/paper/Research-trends-in-RFID-technology-Mutigwe-Aghdasi/4b7450d3083b5fbb3f2a5192e701b8fb81c59562
https://www.semanticscholar.org/paper/Research-trends-in-RFID-technology-Mutigwe-Aghdasi/4b7450d3083b5fbb3f2a5192e701b8fb81c59562
https://www.semanticscholar.org/paper/Research-trends-in-RFID-technology-Mutigwe-Aghdasi/4b7450d3083b5fbb3f2a5192e701b8fb81c59562
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Mikrochip wykorzystujacy technologie RFID moze by¢ pasywny
(nadaje si¢ tylko do odczytu, zazwyczaj nie posiada wlasnego zro-
dta zasilania — wystepuje np. w karcie kredytowej, ktora do odczytu
potrzebuje energii z czytnika) albo aktywny (zdolny do bycia odczy-
tanym i do kodowania, np. moze stuzy¢ do wysylania w czasie rze-
czywistym informacji o potozeniu obiektu; taki mikrochip musi miec¢
wtasne zrodto zasilania).

Przyktadowo, The American Civil Liberties Union (ACLU) prote-
stowalo, gdy jedno z przedszkoli w stanie Kalifornia oznaczato aktyw-
nymi mikrochipami koszulki noszone przez przedszkolaki, aby mozna
byto je ,namierzy¢” (w sensie: znalez¢ i zidentyfikowad¢ w razie np.
zagubienia). Oczywiscie powodowalo to takze, iz mozna bylo zlokali-
zowac (w sensie: wysledzi¢) dziecko ubrane w dany strdj. Wydaje mi
sig, ze zarzuty wobec stosowania takiego rozwiazania szty w dwdéch
wzajemnie wykluczajacych sie kierunkach: z jednej strony wskazywa-
no, ze narusza to prywatnos¢ dzieci (czyli ze mikrochipy sa skutecz-
ne), a z drugiej — ze aktywny mikrochip wykorzystujacy RFID mozna
stosunkowo fatwo podrobi¢, co moze utatwi¢ porwanie dziecka (ktos
falszuje mikrochip i za jego pomoca ukrywa porwanie dziecka — co po-
kazywatoby, ze mikrochipy sa nieskuteczne). W kazdym razie sprawa
byla szeroko dyskutowana w mediach'.

Wobec omawianej technologii stawiane sa nastepujace zarzuty:
po pierwsze, mikrochipy moga by¢ umieszczane na przedmiotach bez
wiedzy/swiadomosci/zgody ich uzytkownikow/wtascicieli; po drugie,
globalne, masowe znakowanie przedmiotow spowoduje stworzenie
globalnego rejestru posiadaczy wszystkiego; po trzecie, umieszczanie
mikrochipéw wiaze si¢ z mozliwoscig pozyskiwania olbrzymiej liczby
danych (nawet jezeli bedg to mikrochipy pasywne i pozbawione wia-
snego zrodla zasilania, to dane beda powstawaly w sytuacjach, gdy
przedmioty znajda si¢ w zakresie oddziatywania czytnika). Wszystkie
te kwestie potraktowane tacznie stanowia fundamentalne zagrozenie
dla prawa do prywatnosci.

4 https://www.aclu.org/issues/privacy-technology/surveillance-technologies/rfid-
-chips [dostep: 09.02.2023].
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2.RFID w zwiazku z praca

Najczesciej chipy zamontowane w rdéznego rodzaju przywieszkach/
smyczach/bransoletach stuza do tak prozaicznych kwestii, jak otwiera-
nie bramek, drzwi, logowanie si¢ do réznorodnych systemow.

Jezeli chipy sa aktywne i maja swoje zasilanie, rodzi si¢ wrecz nie-
koniczace sig spektrum zastosowan. Sa to chipy umieszczane zazwyczaj
w bransolecie (tak, aby reakcja chipa mogta by¢ , powigzana” z dfonia
pracownika). Przyktadowo, UPS, stosujac setki chipéw, ma dostep do
informacji o technice jazdy zatrudnianych kurieréw, np. o tym, czy za-
pinaja pasy i ile czasu im to zabiera, czy o ich technikach parkowania
etc. Firma w pierwszej dekadzie XXI w. wskazywata, ze implemen-
tacja tego systemu pozwolita jej zmniejszy¢ flote samochodow o 10%
oraz znaczaco zmniejszy¢ zuzycie paliwa®. Z kolei Amazon wprowa-
dza bransolety, ktére wibruja, gdy pracownik magazynu kieruje reke
w strone niewlasciwej pétki, i w ten sposdéb w czasie rzeczywistym
poprawiane/usprawniane sa jego ruchy'®.

3. Ocena w kontekscie Proactionary Principle

Oczywiscie w artykule opublikowanym w czasopismie, ktorego
przedmiot stanowi prawo pracy i zabezpieczenie spoteczne, najbardziej
naturalne jest odnoszenie danego zjawiska do zagrozen czy korzysci
dla pracownikéw i pracodawcéw. Warto jednak spojrze¢ na zachodza-
cy proces — wykorzystanie technologii RFID i potencjalne wykorzysta-
nie tej technologii (pisze , potencjalne”, poniewaz jak juz wskazatam,
skala takich przypadkéw na swiecie jest jeszcze mocno ograniczona) —
z punktu widzenia rozwoju technologii jako takiej. Wydaje sig, ze jest
to tym wazniejsze, ze coraz czesciej (w kazdym razie w mojej ocenie)
w obszarze regulacji pracy bedziemy mieli do czynienia z dylemata-
mi, ktore beda mniej czy bardziej bezposrednim odzwierciedleniem
wyraznego postepu technologicznego. Na takie spojrzenie zwraca sie

15 E. Kaplan: The Spy who Fired Me. The Human Costs of Workplace Monitoring. March
2015. https://harpers.org/archive/2015/03/the-spy-who-fired-me/ [dostep: 09.02.2023].

16 Amazon Patents Wristband that Tracks Warehouse Workers” Movements. 01.02.2018.
https://www.theguardian.com/technology/2018/jan/31/amazon-warehouse-wristband-
-tracking [dostep: 09.02.2023].
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uwage w literaturze'. Przyktadowo, mozna odwotac sie do tzw. zasa-
dy proaktywnej (Proactionary Principle), sformutowanej przez filozofa
i futuryste Maxa More’a’®. Zasada ta ma ulatwi¢ dokonanie ogladu,
kiedy i w jakim zakresie jakas technologia czy procedura powinna ule-
ga¢ ograniczeniu. Max More wskazuje, ze wolno$¢ ludzi w zakresie
innowacji technologicznych jest bardzo cenna. Wiaze si¢ z tym kilka
imperatywéw przy proponowaniu $rodkéow ograniczajacych, miano-
wicie nalezy:

— oceniac ryzyko i mozliwosci zgodnie z dostepna nauka, a nie z po-

wszechng percepcja;

— uwzglednia¢ zaréwno koszty samych ograniczen, jak i koszty utra-
conych mozliwosci;

- faworyzowac $rodki, ktore sa proporcjonalne do prawdopodobienstwa

i wielkosci skutkdw oraz ktore majag wysoka wartos¢ oczekiwang;

— chroni¢ wolnos¢ ludzi do eksperymentowania, innowagji i postepu®.
Szczegdtowe rozpisanie zasady proaktywnej wyglada nastepujaco:
,1. Wolno$¢ ludzi w kwestii wprowadzania innowagcji technolo-

gicznych jest cenna dla ludzkosci. Dlatego ciezar dowodu spoczywa

na tych, ktoérzy proponuja srodki ograniczajace. Wszystkie propono-
wane srodki powinny by¢ doktadnie przeanalizowane.

2. Oceniajmy ryzyko zgodnie z dostepna nauka, a nie powszechna
percepcja, i pozwolmy na powszechne uprzedzenia w rozumowaniu.

3. Dajmy pierwszenstwo tagodzeniu znanych i udowodnionych za-
grozen dla zdrowia ludzkiego i jakosci srodowiska naturalnego przed
dziataniem przeciwko hipotetycznym zagrozeniom.

4. Traktujmy ryzyka technologiczne na tych samych zasadach, co
ryzyka naturalne; unikajmy niedoceniania ryzyka naturalnego i prze-

17 1.Z. Wasbin: Examining the Legality of Employee Microchipping Under the Lens of the
Transhumanistic Proactionary Principle. “Washington University Jurisprudence Review”
2019, Vol. 11, Issue 2, s. 401-425.

8 M. More: The Proactionary Principle. 28.03.2008. http://strategicphilosophy.blog-
spot.com/2008/03/proactionary-principle-march-2008.html [dostep: 09.02.2023].

9 Por. tamze: “People’s freedom to innovate technologically is highly valuable,
even critical, to humanity. This implies several imperatives when restrictive measures
are proposed: Assess risks and opportunities according to available science, not pop-
ular perception. Account for both the costs of the restrictions themselves, and those of
opportunities foregone. Favor measures that are proportionate to the probability and
magnitude of impacts, and that have a high expectation value. Protect people’s freedom
to experiment, innovate, and progress”.
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ceniania ryzyka zwigzanego z dzialalnoscia cztowieka. Dokonujmy pet-
nego uwzglednienia korzysci ptynacych z postepu technologicznego.

5. Szacujmy konsekwencje wynikajace z zaniechania danej techno-
logii oraz uwzgledniajmy koszty i zagrozenia zwigzane z zastapieniem
jej innymi wiarygodnymi opcjami, szacujmy ze starannym uwzgled-
nieniem skutkow o szerokim zasiegu i skutkow nastepczych.

6. Rozwazmy $rodki ograniczajace tylko wtedy, gdy potencjalny
wplyw danej dziatalno$ci ma zaréwno znaczne prawdopodobienstwo,
jak i dotkliwos¢. W takich przypadkach, jezeli dziatanie przynosi row-
niez korzysci, nalezy zdyskontowa¢ wplywy zgodnie z mozliwoscia
dostosowania si¢ do niekorzystnych skutkéw. Jezeli srodki majace
na celu ograniczenie postepu technologicznego wydaja si¢ uzasadnio-
ne, nalezy zapewnié, ze zakres tych srodkéw bedzie proporcjonalny
do zakresu prawdopodobnych skutkéw.

7. Dokonujac wyboru sposrédd srodkow majacych na celu ograni-
czenie innowacji technologicznych, uszeregujmy kryteria decyzyjne
w nastepujacy sposob: nadajmy pierwszenstwo zagrozeniom dla zy-
cia ludzkiego i innych inteligentnych gatunkéw nad zagrozeniami dla
innych gatunkéw; nadajmy pierwszenstwo zagrozeniom, ktére nie sa
$miertelne dla zdrowia ludzkiego, nad zagrozeniami ograniczonymi
do srodowiska (w rozsadnych granicach); nadajmy pierwszenstwo
zagrozeniom bezposrednim nad zagrozeniami odleglymi; preferujmy
srodek o najwigkszej warto$ci oczekiwanej, nadajmy pierwszenstwo
zagrozeniom bardziej pewnym nad mniej pewnymi oraz nieodwracal-
nym lub trwaltym skutkom nad skutkami przej$ciowymi”?.

% Tamze: “1. People’s freedom to innovate technologically is valuable to humanity.
The burden of proof therefore belongs to those who propose restrictive measures. All
proposed measures should be closely scrutinized.

2. Evaluate risk according to available science, not popular perception, and allow
for common reasoning biases.

3. Give precedence to ameliorating known and proven threats to human health and
environmental quality over acting against hypothetical risks.

4. Treat technological risks on the same basis as natural risks; avoid underweighting
natural risks and overweighting human-technological risks. Fully account for the bene-
fits of technological advances.

5. Estimate the lost opportunities of abandoning a technology, and take into account
the costs and risks of substituting other credible options, carefully considering widely
distributed effects and follow-on effects.

6. Consider restrictive measures only if the potential impact of an activity has both
significant probability and severity. In such cases, if the activity also generates benefits,
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Dokonujac analizy obecnych potencjalnych korzysci wynikajacych
z mikrochipowania podskornego, nie mozna wskaza¢, aby ta techno-
logia w widoczny sposob poprawiala kondycje cztowieka, ale row-
noczes$nie nie powinna by¢ ograniczana ze wzgledu na strach, ktory
wywoluje, czy obawy dotyczace jej rezultatéw. W ocenie Joshuy Z.
Wasbina reakcje ustawodawstw stanowych w USA sa uzasadnione
w kontekscie dominujacego w tym panstwie zatrudnienia , employment
at will”, pozwalajacego pracodawcy rozwiazac stosunek pracy bez po-
dania przyczyny?'.

Nalezy podkresli¢, ze mikrochipowanie nie musi wiazac sie z prze-
twarzaniem danych osobowych. Jezeli jest ono stosowane wylacznie
w celu uzyskiwania dostepu do pomieszczen, wydaje si¢ bezpieczniej-
sze z punktu widzenia ochrony danych niz technologie bezpieczen-
stwa stosowane w niektdrych miejscach pracy, takie jak skanowanie
odciskow palcow lub siatkdwki oka.

Nie jest tak, ze nie mam $wiadomosci zagrozen, jakie rodzi wy-
korzystywanie technologii. W wiekszosci jurysdykcji na swiecie pra-
codawca ma lub bedzie miat (jezeli zainwestuje w okreslong techno-
logie) dostep do danych pracownika moéwiacych np. o rytmie jego
serca, godzinach snu czy konsumpcji alkoholu poza godzinami pracy.
Polecenie noszenia bransoletek, ktore pozwalaja na pozyskiwanie ta-
kich danych, nawet jezeli bedzie wymagato zgody pracownika (a cze-
sto ma ona charakter czysto formalny, co wynika z nieréwnowagi silty
pomiedzy stronami stosunku pracy), bedzie prowadzito do sytuacji,
gdy na podstawie analizy takich czynnikow jak wskazane pracodaw-
cy beda podejmowali decyzje o zwolnieniu pracownika, promocji czy
zmianie zakresu zadan®.

discount the impacts according to the feasibility of adapting to the adverse effects. If
measures to limit technological advance do appear justified, ensure that the extent of
those measures is proportionate to the extent of the probable effects.

7 When choosing among measures to restrict technological innovation, prioritize de-
cision criteria as follows: Give priority to risks to human and other intelligent life over
risks to other species; give non-lethal threats to human health priority over threats limit-
ed to the environment (within reasonable limits); give priority to immediate threats over
distant threats; prefer the measure with the highest expectation value by giving priority
to more certain over less certain threats, and to irreversible or persistent impacts over
transient impacts”.

2 J.Z. Wasbin: Examining the Legality...

2 W. Turner: Chipping Away at Workplace Privacy: The Implementation of RFID Micro-
chips and Erosion of Employee Privacy. “Washington University Journal of Law & Policy”
2020, Vol. 61, s. 275-297.
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Naturalnie w pewnych sytuacjach moze si¢ pojawic¢ opdr zbioro-
wy — przykladowo, australijskie zwiazki zawodowe zablokowaty re-
gulacje, wedlug ktdrej kierowca ciezaréwki otrzymywatby lekkie ude-
rzenie pradem w sytuacji, gdy urzadzenia pokazywalyby, ze zamykaja
mu sie¢ oczy. Nalezy tu uscisli¢, ze takie rozwiazanie zaproponowato
australijskie ministerstwo transportu pod wplywem tragicznego wy-
padku z udzialem cigzarowki, a nie pracodawcy®. Inny przyktad to
wycofanie si¢ ,Daily Telegraph” z uzywania urzadzenia OccupEye
kontrolujacego dziatania pracownikéw biurowych®.

4. Uwagi koncowe

W tekscie pokazano przyktady ustawodawstw stanowych z USA
wprost zakazujacych (i wprowadzajacych sankcje) w razie oczekiwa-
nia przez pracodawce, ze pracownik podda si¢ procedurze mikrochi-
powania (takze w wypadku chipéw pasywnych, ktérych uzywanie nie
rozni sie zasadniczo od zawieszonej na szyi smyczy czy bransolety,
gdzie znajdowalby sie chip). Wydaje sig¢, ze dos$¢ energiczna reakcja
amerykanskiego ustawodawstwa wynika z kilku przyczyn.

Po pierwsze, mamy do czynienia z jurysdykcja, w ktérej w zde-
cydowanej wiekszosci standw istnieje koncepcja ,employment at will”,
pozwalajaca pracodawcy w kazdej chwili rozwigza¢ umowe o prace
(tak dtugo, jak jego dziatanie nie ma charakteru dyskryminujacego ze
wzgledu na, przykladowo, rase albo dziatalnos¢ zwiazkowa). Jest je-
den wyjatek (Montana), w ktérym regulacja przypomina konstrukcje
powszechnej ochrony przed wypowiedzeniem (konieczno$¢ uzasad-
nienia dziatania zmierzajacego do zakonczenia trwania relacji), row-
noczes$nie wiele stanéw wymaga od pracodawcy dzialania w dobrej
wierze, ale niezaleznie od tego niewatpliwie pozycja pracownika wo-
bec pracodawcy jest zdecydowanie stabsza w USA niz w UE®. Jest

2 https://www.news.com.au/technology/innovation/motoring/proposal-to-
electrocute-drowsy-truck-drivers-in-wake-of-fatal-crashes-slammed/news-story/
d69c25£8fe814993848509b6dad40731 [dostep: 09.02.2023]; https://www.dailymail.co.uk/
news/article-5279261/Minister-shocks-trucking-industry-electric-jolt-idea.html [dostep:
09.02.2023].

# https://www.theguardian.com/media/2016/jan/11/daily-telegraph-to-withdraw-
devices-monitoring-time-at-desk-after-criticism [dostep: 09.02.2023].

% W Montanie zasada zatrudniania ,employment at will” dotyczy tylko 6-miesiecz-
nego okresu prébnego, nastepnie, aby rozwigza¢ umowe, pracodawca musi wskazac
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to jedna z przyczyn, dla ktérych legislacja prébuje go ochroni¢ przed
niebezpieczenstwem przymusowego mikrochipowania®.

Po drugie, w USA nie ma odpowiednika RODO na poziomie fe-
deralnym, a co za tym idzie — ochrona (w kazdym razie na poziomie
federalnym) przed pozyskiwaniem i przetwarzaniem danych osobo-
wych jest zdecydowanie stabsza niz w UE.

Po trzecie, spoleczenstwo USA ,mentalnie” wyjatkowo ciezko
zniosto ograniczenia wolnosci i swobody oraz zagrozenia zwigzane
z ochrong prywatnosci wynikajace z pandemii COVID-19.

Po czwarte, jak pokazuja dyskusje i komentarze w procesach legi-
slacyjnych, w niektorych stanach mikrochipy jednoznacznie przypisy-
wane sa mrocznym sifom ostatecznym, znakowaniu przez Antychry-
sta itp. — co z europejskiej perspektywy wydaje si¢ niezbyt powaznym
podejsciem?.

Interesujace bedzie dalsze obserwowanie reakcji spotecznych
i reakcji ustawodawcow na potencjalne modyfikacje ciala cztowieka
w zwiazku z praca.

Patrzac z perspektywy UE, zainteresowanie ,legislacyjne” tematem
jest dos¢ umiarkowane. Mozna wskaza¢ na ekspertyze zamowiona
przez Parlament Europejski w 2018 r.®. W opracowaniu wskazuje sie,
ze postanowienia RODO (a moéwiac bardziej konkretnie, punkty 32, 33,
50 Preambuty do Rozporzadzenia oraz art. 4, 7, 9, 11, 13 (3), a takze 49)

powdd. Wiele standw wprowadzito de facto ograniczenie zasady ,,employment at will” po-
przez wymog dziatania pracodawcy w dobrej wierze (convenant of good faith). Na przy-
klad, rozwiazanie stosunku pracy pracownika tuz przed tym, jak mial on otrzymac
duza prowizje, moze by¢ interpretowane jako dziatanie w ztej wierze. Podobnie praco-
dawca nie moze podawac nieprawdziwych powodéw wypowiedzenia pracownikowi
umowy o prace. Dziatanie w dobrej wierze moze zosta¢ naruszone réwniez w przy-
padku, gdy pracownik zostat zwolniony po dtugim czasie, gdy otrzymywat pozytyw-
ne oceny pracy i byt przekonany, ze jego miejsce pracy jest stabilne — aby udowodni¢,
ze zwolnienie nie zostalo dokonane w ztej wierze, pracodawca moze by¢ zmuszony do
wykazania , stusznej przyczyny”.

% S. Simpson: Comment: Microchipping Employees and Privacy Implications — Does My
Boss Know Where I am Right Now? “Marquette Benefits and Social Welfare Law Review”
2019, Vol. 20, Issue 2, s. 279-298.

¥ D. Tencer: Virginia Delegates Pass Bill Banning Chip Implants as ‘Mark of the Beast’.
10.02.2010.  https://www.rawstory.com/2010/02/virginia-passes-law-banning-chip-im-
plants-mark-beast/ [dostep: 09.02.2023].

# R. Graveling, T. Winski, K. Dixon: The Use of Chips Implants for Workers. European
Parliament, 2018. https://op.europa.eu/pl/publication-detail/-/publication/34cb538d-58b
7-11e8-ab41-01aa75ed71al/language-en [dostep: 09.02.2023].
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stanowia adekwatne zabezpieczenie intereséw pracownika. Podobnie
jako wystarczajaca podstawe ochrony autorzy podaja art. 8 Konwengji
o ochronie praw czlowieka i podstawowych wolnosci oraz powstate
na jego bazie orzecznictwo, ktdre szeroko definiuje pojecie , zycie pry-
watne” (takie jak przykladowo Niemietz v. Niemcy albo Barbulescu
v. Rumunia). W konkluzji autorzy sygnalizuja, Ze nalezy obserwowac
zjawisko, ale nie podejmowac dziatann przygotowujacych do szczegdl-
nej legislacji. Postuluja za to badania o charakterze medycznym, ma-
jace na celu ocene dlugookresowych skutkow uzywania podskdrnych
mikrochipow.

Z polskiej perspektywy wedlug mnie obecnie wazniejsze niz pro-
ponowanie dziatani legislacyjnych dotyczacych mikrochipéw wydaja
si¢ postulaty ujednolicenia standardu ochrony prawa do prywatnosci
W miejscu pracy w sposob niezalezny od podstawy zatrudnienia. Jak
wskazuje Jakub Kowal, przyjete przez polskiego ustawodawce rozwia-
zania (na podstawie upowaznienia w art. 88 RODO) w istotny sposob
roznicuja zakres ochrony osob zatrudnionych na podstawie stosunku
pracy oraz na podstawie umoéw cywilnoprawnych. Przyktadowo, do
tych drugich nie maja zastosowania zasady dotyczace uzycia monito-
ringu. Tylko w odniesieniu do pracownikéw w rozumieniu art. 2 k.p.
mamy do czynienia z zamknietym katalogiem danych osobowych, ja-
kie przetwarza pracodawca na etapie ubiegania si¢ o zatrudnienie oraz
po zatrudnieniu, z zastosowaniem dodatkowych wymogéw w zakre-
sie zgody na przetwarzanie danych nalezacych do szczegoélnych ka-
tegorii. Nalezy podzieli¢ konstatacje autora, ze dysproporcji tych nie
mozna uzasadni¢ prawng specyfika stosunku pracy®.

Oczywiscie ta mikroopowiastka o mikrochipach podskérnych moze
rodzi¢ bardziej zasadnicze (w kazdym razie w mojej ocenie) pytania —
przede wszystkim o role i nature big data. Jezeli uznamy, ze w kontek-
Scie zmiany klimatycznej i konieczno$ci wdrazania okreslonych polityk
klimatycznych do ich realizacji potrzebujemy okreslonych zasobow
big data — np. w celu uzyskania wiedzy na temat przemieszczania si¢
ludzi, aby tworzy¢ bardziej wydajne, ekologiczne, a co za tym idzie:
generujace mniejszy slad weglowy systemy transportowe — to rodzi si¢

» J. Kowal: Wybrane aspekty ochrony prywatnosci osob zatrudnionych a forma zatrud-
nienia — uwagi na tle polskich regulacji. ,Praca i Zabezpieczenie Spoleczne” 2021, nr 4,
5. 36-43.
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pytanie: w jaki sposéb przy naszym obecnym podejsciu do ochrony
prywatnosci dane te maja by¢ pozyskiwane? Pozostaje jeszcze kwestia
ich anonimizacji, ale to juz jest krok drugi, gdyz najpierw musimy
zaakceptowac mys$l o potrzebie ulatwien dla pozyskiwania danych®.
Podobnie, w mojej ocenie, rodzi si¢ kolejne pytanie: czy jezeli uznamy,
ze niezbedne jest (np. ze wzgledu na zachodzacq zmiane demogra-
ficzna i kurczenie sie zasobow naturalnych) zwigkszenie efektywnosci
pracy pracownikow, to czy w takim razie nie musimy zmieni¢ naszego
spojrzenia na zasysanie danych dotyczacych sposobu wykonywania
przez nich pracy? Naturalnie takie spojrzenie na te kwestie¢ wymaga-
foby przyjecia, ze nie mamy obecnie do czynienia ze ,standardowa”
sytuacja, ale taka, w ktorej ze wzgledu na zagrozenia zwiazane z ko-
nieczno$cia ograniczenia emisji dwutlenku wegla, zmiane demogra-
ficzna czy inny czynnik musimy fundamentalnie przemodelowa¢ sto-
sunek do pozyskiwania danych?'.

Bibliografia

Adamczyk S., Surdykowska B.: Cyborgizacja cztowieka pracy. Czy godnos¢ pracy
ludzkiej przetrwa? W stulecie urodzin Stanistawa Lema. ,Praca i Zabezpiecze-
nie Spoteczne” 2021, nr 12, s. 3-11.

Firfiray Sh.: Microchips Implants are Threatening Workers” Rights. 22.11.2018.
https://theconversation.com/microchip-implants-are-threatening-workers-
rights-107221 [dostep: 09.02.2023].

Giest S.: Big Data Analytics for Mitigating Carbon Emissions in Smart Cities:
Opportunities and Challenges. “European Planning Studies” 2017, Vol. 25,
Issue 6, s. 941-957.

Gonzalez ].S.: Stop Before It Starts: Regulating Employee Microchipping in the
Covid-19 Era. “Mississippi Law Journal” 2020, Vol. 90, Issue 1, s. 1-34.
Graveling R., Winski T., Dixon K.: The Use of Chips Implants for Workers. Europe-
an Parliament, 2018. https://op.europa.eu/pl/publication-detail/-/publicatio-
n/34cb538d-58b7-11e8-ab41-01aa75ed71al/language-en [dostep: 09.02.2023].

Koweal J.: Wybrane aspekty ochrony prywatnosci oséb zatrudnionych a forma zatrudnie-
nia — uwagi na tle polskich regulacji. ,Praca i Zabezpieczenie Spoteczne” 2021,
nr 4, s. 36-43.

% S. Giest: Big Data Analytics for Mitigating Carbon Emissions in Smart Cities: Oppor-
tunities and Challenges. “European Planning Studies” 2017, Vol. 25, Issue 6, s. 941-957.

1 V. Vijay, M. Fekete Farkas: The Era of Big Data and Path towards Sustainability. June
2018. https://www.researchgate.net/publication/325996293_The_Era_of_Big_Data_and_
Path_towards_Sustainability [dostep: 09.02.2023].

s. 14 z 15


https://theconversation.com/microchip-implants-are-threatening-workers-rights-107221
https://theconversation.com/microchip-implants-are-threatening-workers-rights-107221
https://op.europa.eu/pl/publication-detail/-/publication/34cb538d-58b7-11e8-ab41-01aa75ed71a1/language-en
https://op.europa.eu/pl/publication-detail/-/publication/34cb538d-58b7-11e8-ab41-01aa75ed71a1/language-en
https://www.researchgate.net/publication/325996293_The_Era_of_Big_Data_and_Path_towards_Sustainability
https://www.researchgate.net/publication/325996293_The_Era_of_Big_Data_and_Path_towards_Sustainability

O lgku przed nadciagajacym chipowaniem pracownikéw...

More M.: The Proactionary Principle. 28.03.2008. http://strategicphilosophy.
blogspot.com/2008/03/proactionary-principle-march-2008.html  [dostep:
09.02.2023].

Mutigwe C., Aghdasi F.: Research Trends in RFID Technology. “Interim: Inter-
disciplinary Journal” 2007, Vol. 6, Issue 1, s. 68-82. https://www.seman-
ticscholar.org/paper/Research-trends-in-RFID-technology-Mutigwe-Aghd
asi/4b7450d3083b5fbb3f2a5192e701b8fb81c59562 [dostep: 09.02.2023].

Rodriguez D.: Chipping in at Work: Privacy Concerns Related to the Use of Body
Microchip (“RFID”) Implants in the Employer-Employee Context. “lowa Law
Review” 2019, Vol. 104, Issue 3, s. 1581-1611.

Simpson S.: Comment: Microchipping Employees and Privacy Implications — Does
My Boss Know Where I am Right Now? “Marquette Benefits and Social We-
Ifare Law Review” 2019, Vol. 20, Issue 2, s. 279-298.

Turner W.: Chipping Away at Workplace Privacy: The Implementation of RFID
Microchips and Erosion of Employee Privacy. “Washington University Journal
of Law & Policy” 2020, Vol. 61, s. 275-297.

Vijay V., Fekete Farkas M.: The Era of Big Data and Path towards Sustainability.
June 2018. https://www.researchgate.net/publication/325996293_The_Era_
of Big_Data_and_Path_towards_Sustainability [dostep: 09.02.2023].

Wasbin J.Z.: Examining the Legality of Employee Microchipping Under the Lens of
the Transhumanistic Proactionary Principle. “Washington University Juris-
prudence Review” 2019, Vol. 11, Issue 2, s. 401-425.

O leku przed nadciagajacym chipowaniem pracownikéw —
uwagi na tle powstajacego ustawodawstwa w USA
Streszczenie

W artykule zwrdcono uwage na ustawodawstwo w poszczegdlnych stanach USA,
w ktorym zakazuje sie (lub podkresla znaczenie wyrazenia na to zgody) mikrochi-
powania podskérnego w relacjach pracy. W ocenie autorki problematyka stosowania
mikrochipéow w kontekscie pracy i potencjalne reakcje ustawodawstwa moga by¢ do-
brym papierkiem lakmusowym reakcji na nastepujacg zmiane technologiczng. Réwno-
czesnie postepujace wykorzystywanie mikrochipéw podskérnych jest bardzo wczesna
faza zjawiska cyborgizacji ciata pracownika.

Stowa kluczowe: mikrochipy, praca, rozwdj technologii
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Prawne aspekty nadgodzin w procesie tworzenia gier

Legal aspects of overtime in the process of video game development
Summary

In this article, Piotr Sypecki examines the aspect of overtime work in video game
development. He notes that the phenomenon known as “crunch” poses a challenge
for producers and employees. Sypecki analyzes the legal issues that arise here; in
particular, he highlights the basis of work performance, the predictability of overtime,
and the protection of employees” health.

Keywords: overtime, health and safety, IT, game production

1. Wprowadzenie

Tworzenie gier komputerowych jest ztozonym procesem, w ktory
angazuje si¢ pracownikoéw studia deweloperskiego (producenta). Ze
wzgledu na realizacje czesto wieloletnich projektéw oraz Swiadczenie
pracy z zastosowaniem narzedzi informatycznych charakteryzuje sie
on wieloma cechami szczegdlnymi. Jedna z najczesciej wymienianych
praktyk jest zobowigzywanie pracownikow do pracy w godzinach
nadliczbowych w trakcie tworzenia gry (tzw. crunch').

Zjawisko to mozna dostrzec réwniez na polskim rynku producen-
tow gier. Pod koniec 2020 r. zwrocono uwage na decyzje kierownic-
twa studia CD Projekt RED, ktore wprowadzito szesciodniowy tydzien
pracy do czasu ukonczenia prac nad gra Cyberpunk 2077>. Oswiadcze-

! Ze wzgledu na szerokie rozpowszechnienie tego terminu (réwniez w opracowa-
niach naukowych) bedzie on uzywany w niniejszym artykule.

2 ]J. Schreier: Cyberpunk 2077 Publisher Orders 6-Day Weeks Ahead of Launch. 30.09.2020.
https://www.bloomberg.com/news/articles/2020-09-29/cyberpunk-2077-publisher-
orders-6-day-weeks-ahead-of-game-debut [dostep: 10.07.2022].
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nie to spotkato sie z krytyka, a spdtce zarzucono crunch, co zwigkszyto
zainteresowanie tym zjawiskiem w branzy.

Moim celem jest analiza praktyki okreslanej jako crunch. W pierw-
szej kolejnosci zostanie podjeta proba zdefiniowania tego pojecia,
wskazane zostana tez przyklady jego wystepowania. Istotne bedzie
rowniez uzasadnienie odrdznienia crunchu jako szczegdlnej postaci
nadgodzin. W kolejnej czesci zbadana zostanie dopuszczalnos¢ tego
rodzaju praktyk w Swietle polskich przepiséw, a takze wskazane zo-
stang ograniczenia z nich wynikajace.

Ze wzgledu na to, ze temat crunchu jest rzadko podejmowany w li-
teraturze naukowej oraz opracowaniach prawniczych®, przy przygo-
towaniu artykutu zostaly wykorzystane réwniez zrodta o charakterze
popularnonaukowym oraz publicystycznym. Opisano w nich przy-
padki wspomnianych praktyk wsrod producentéw gier, skutki dla
pracownikéw, a takze dla samych projektow.

2. Zjawisko crunchu

2.1. Definicja crunchu

Terminem crunch okres$la si¢ okresy, w ktorych praca jest wyko-
nywana w znacznie wyzszym wymiarze, czesto pod presja przygoto-
wania gry w zaplanowanym terminie*. Podkresla sie¢ przy tym typo-
wos¢ tego zjawiska dla branzy producentdéw, a czesto réwniez méwi
si¢ o kulturze crunchu. Oznacza to m.in. koniecznos¢ dostosowywania
czasu pracy czy tez zlecania nadgodzin (podaje si¢ tutaj wymiar od
okoto 65 godzin tygodniowo, a czasami przekraczajacy 100 przez kilka
tygodni lub miesiecy®). Oprocz tego wskazuje si¢ na istnienie presji

% C. Koops, T. Marz: Key Employment Law Topics in Tech M&A. Part 1I: Crunch — A Le-
gal Risk in Germany. 02.12.2020. https://www.lexology.com/library/detail.aspx?g=4{44148b-
d77e-492e-886d-dca5b7732df2 [dostep: 10.07.2022]. W podanym wpisie zjawisko nadgodzin
przy produkdji gier poddano analizie na gruncie prawa niemieckiego. Wskazane opracowa-
nie stanowi jedynie interpretacje przepiséw (bez przyjrzenia sie naturze zjawiska).

* H. Edholm, M. Lidstrom, J.P. Steghofer, H. Burden: Crunch Time: The Reasons and
Effects of Unpaid Overtime in the Games Industry. In: 2017 IEEE/ACM 39th International Con-
ference on Software Engineering: Software Engineering in Practice Track. ICSE-SEIP 2017. The
Institute of Electrical and Electronics Engineers, 2017. DOI: 10.1109/ICSE-SEIP.2017.18.

> N. Dyer-Witheford, G. de Peuter: “EA Spouse” and the Crisis of Video Game Labour:
Enjoyment, Exclusion, Exploitation, Exodus. “Canadian Journal of Communication” 2006,
Vol. 31, Issue 3, s. 607.
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cigzacej na pracownikach, a w niektdrych przypadkach brak wynagro-
dzenia za nadgodziny.

W badaniach wyszczegolniono kilka rodzajéw crunchu. Biorac
pod uwage dlugos¢ i intensywnos¢ prac, wyrdznia sie crunch ciagly
(continous) — wystepujacy przez wigkszos$¢ projektu, konicowy (final) —
wystepujacy pod koniec, jak rowniez mate crunche, nietrwajace dtuzej
niz dwa tygodnie®. Autorzy badan wskazuja tez na crunch zwiazany
z przekonaniem pracownikow o koniecznosci pracy w nadgodzinach,
a wiec kategorie taczaca sie z panujaca w biurze kulturg organizacyjna’.

Pozadanym celem crunchu jest wykonanie duzej ilosci pracy
w krotkim czasie. W procesie tworzenia gier wymienia si¢ rezultaty ta-
kie jak: dokonczenie produkgji na czas, dodanie do niej nowych funkgcji
czy wyeliminowanie bledéw®. Wydaje sie to zrozumiate, poniewaz jest
to ztozony proces, trwajacy srednio od 6 do nawet 24 miesiecy’, w kto-
rym bierze udzial od kilku do nawet kilkuset oséb™.

Wskazuje si¢ roOwniez na negatywne konsekwencje nadgodzin.
Przede wszystkim sg one zwiazane ze zmeczeniem przekladajacym
si¢ na popelnianie btedéw w toku produkcji. Podkresla sie takze ich
negatywny wplyw na samopoczucie pracownika, a nawet na stan
zdrowia, co moze przejawiac si¢ w przemeczeniu, zaburzeniach snu,
przewlektym nadcisnieniu, nieregularnej pracy serca, boélach gltowy
oraz miesni''. Crunch kojarzony jest ze stabym work-life balance, jak
rowniez z wypaleniem zawodowym?'. Wystepowanie tych skutkow
nasila sie z czasem.

¢ H. Edholm, M. Lidstrom, ].P. Steghofer, H. Burden: Crunch Time...

7 Tamze.

8 Tamze.

° N. Dyer-Witheford, G. de Peuter: “EA Spouse” and the Crisis of Video Game La-
bour..., s. 602.

10 W przypadku matych studiow zajmujacych sie tworzeniem gier indie zespdt za-
zwyczaj liczy jedynie kilku cztonkéw. Przy wiekszych projektach moze pracowac kil-
kaset 0sob.

It B. Olson, D. Swenson: Overtime Effects on Project Team Effectiveness. https://
www.researchgate.net/publication/266608124_OVERTIME_EFFECTS_ON_PROJECT _
TEAM_EFFECTIVENESS [dostep: 10.07.2022].

12 ]. Weststar: Understanding Video Game Developers as an Occupational Community.
“Information, Communication and Society” 2015, Vol. 18, Issue 10, s. 1240. DOI: https://
doi.org/10.1080/1369118X.2015.1036094.
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2.2. Przykltady crunchu

Podkredli¢ nalezy, ze opisywane zjawisko w gltéwnej mierze do-
strzega si¢ w praktykach amerykanskich studiow deweloperskich
i analiza tych przypadkéw pozwoli na wskazanie najczesciej wyste-
pujacych wyzwan. Za najdonioslejszy przyklad crunchu uznaje sie
sprawe ,EA spouse”, opisanag w 2004 r. przez zong jednego z pra-
cownikéw Electronic Arts"®. W swoim wpisie kobieta odnosi si¢ do
praktyk producenta, wskazujac, ze w najcigezszych okresach standar-
dem byta praca przez siedem dni w tygodniu, w godzinach od 09:00
do 22:00. Ponadto po zakonczeniu pracy nad projektem pracowni-
cy czesto rozpoczynali inny, do$wiadczajac podobnych praktyk.
Za istotny aspekt nalezy uznac takze brak wynagrodzenia za nad-
godziny — kobieta wskazata, ze przepisy stanu Kalifornia, ktérym
podlega Electronic Arts, nie nakladaty tego rodzaju obowigzku. Wpis
na blogu ,,EA spouse” ujawnit nieprawidlowosci zwigzane z proce-
sem tworzenia gier i wywolal dyskusje nad koniecznoscia ochrony
pracownikéw zatrudnionych w tym sektorze. Istotnym skutkiem
bylo réwniez wytoczenie powodztw przeciwko Electronic Arts przez
innych pracownikow'.

Podobng forme sprzeciwu przyjeto wobec studia Rockstar w San
Diego. W liscie kierowanym do producenta grupa zon pracownikow
zarzucita wysoki wymiar czasu pracy, a takze kulture organizacyjna
wywotlujacq stres, a nawet rozstrdj zdrowia. Domagano si¢ zaprze-
stania praktyk, a w razie ich kontynuacji zagrozono wytoczeniem po-
wodztwa przeciwko studiu.

W ostatnich latach doniostym przykladem crunchu byty praktyki
stosowane przez amerykanskie studio Telltale Games. Podobnie jak
w przypadku Electronic Arts podkreslano, ze koniecznos$¢ przygoto-
wywania nowych produkgji skutkowata powstaniem niekorzystnej dla
pracownikéw kultury organizacyjnej — czesto sygnalizowano, ze ocze-

13 ea_spouse: EA: The Human Story. 10.11.2004. https://ea-spouse.livejournal.
com/274.html [dostep: 10.07.2022].

1 N. Dyer-Witheford, G. de Peuter: “EA Spouse” and the Crisis of Video Game La-
bour..., s. 612.

15°S. Totilo: Rockstar Responds To “Rockstar Spouse” Controversy, “Saddened” By
Accusations.  21.01.2010.  https://kotaku.com/rockstar-responds-to-rockstar-spouse-
controversy-sa-452580499 [dostep: 10.07.2022].
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kiwano wykonywania pracy szybciej, lepiej i dtuzej'®, a w cigzkim okre-
sie dla firmy uznawano crunch za niezbedny dla przetrwania studia'.

W publikacjach prasowych wskazuje si¢ przyktady innych produ-
centow stosujacych crunch'®. Omowione tutaj przypadki sa z pew-
noscig jednymi z najpopularniejszych. Nalezy jednak zauwazy¢,
ze zarowno starsze, jak i nowsze badania wykazuja, ze crunch jest
zjawiskiem nie tylko typowym, ale prawie nieodtagcznym w procesie
tworzenia gier'.

3. Crunch na gruncie prawa polskiego

3.1. Wyzwania zwiazane z crunchem

Rozpoczynajac analize prawnych regulacji, nalezy zidentyfikowac
przepisy, ktére znajda zastosowanie. Jak wynika z wczesniejszych
rozwazan, terminu crunch uzywa si¢ powszechnie na okreslenie
nadgodzin w procesie produkgcji gier. Za zasadne nalezy wigc uznac
wyrdznienie tego zjawiska jako szczegodlnej postaci nadgodzin, ktore
wystepuja w okreslonej branzy oraz wiaza sie ze szczegdlna kultu-
ra organizacyjna. Beda sie do niego odnosily zatem regulacje, ktore
znajda zastosowanie do swiadczenia pracy w nadgodzinach. Nalezy
jednak zaakcentowac jego szczegolng nature przejawiajaca sie w ce-
chach takich jak: nasilenie w ostatnich miesigcach procesu produkgji,
znaczaco zwigkszony dobowy wymiar czasu pracy, czy tez znaczace
obciazenie dla pracownika.

16 M. Kim: How a Culture of Crunch Brought Telltale From Critical Darling to Lay-
offs. 21.09.2018. https://www.usgamer.net/articles/exclusive-how-a-culture-of-crunch-
brought-telltale-from-critical-darlings-to-layoffs [dostep: 10.07.2022].

7°S. Horti: Telltale Co-founder Says Crunch Was Necessary to Keep Studio Afloat.
14.04.2019.  https://www.pcgamer.com/telltale-co-founder-crunch-was-necessary-to-
keep-studio-afloat/ [dostep: 10.07.2022].

8 B. Gilbert: Grueling, 100-hour Work Weeks and ‘Crunch Culture’ are Pushing the Video
Game Industry to a Breaking Point. Here’s What’s Going on. 09.05.2019. https://www.busi-
nessinsider.com/video-game-development-problems-crunch-culture-ea-rockstar-epic-
explained-2019-5?IR=T [dostep: 10.07.2022].

9 N. Dyer-Witheford, G. de Peuter: “EA Spouse” and the Crisis of Video Game Labour ...,
s. 608; H. Edholm, M. Lidstrom, J.P. Steghofer, H. Burden: Crunch Time...; ]. Weststar:
Understanding Video Game Developers..., s. 1244.
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W zwiazku z powyzszym konieczne jest zwrdcenie uwagi na inne
aspekty prawne. Przede wszystkim nalezy tutaj wskaza¢ podstawe za-
trudnienia pracownikéw studiéw deweloperskich, ktoéra bedzie prze-
sadzata o stosowaniu przepisow prawa pracy badz nie. Ze wzgledu
na wspomniane problemy zdrowotne zasadne wydaje si¢ rowniez od-
niesienie do przepisow regulujacych obowiazki pracodawcy w zakre-
sie bezpieczenstwa i higieny pracy.

3.2. Crunch a podstawa zatrudnienia

W prawie polskim praca moze by¢ swiadczona zaréwno na pod-
stawie pracowniczych podstaw zatrudnienia (wymienionych w art. 2
ustawy z dnia 26 czerwca 1974 r. — Kodeks pracy”), regulowanych
przez przepisy prawa pracy, jak i niepracowniczych, do ktérych moz-
na zaliczy¢ stosunki prawne o réznym charakterze, m.in. cywilnopraw-
nym. Praca w opisywanej branzy czesto wiaze si¢ z zatrudnieniem
na podstawie umowy-zlecenia, umowy o dzielo lub tez bedzie rodzita
stosunki prawne o charakterze B2B*. Z badan wynika, ze w IT udziat
umow o prace spadl w ostatnim czasie i zbliza si¢ do 50% wszystkich
form zatrudnienia®.

Omawiajac zjawisko crunchu, nalezy wiec zasygnalizowac, ze ogra-
niczenie rozwazan do zatrudnienia pracowniczego nie stanowilo-
by wyczerpujacej analizy. Ze wzgledu na rezim prawny umow cy-
wilnoprawnych konieczne jest okreslenie stosowania odpowiednich
przepisow do tego zjawiska. W szczegolnosci trzeba zwrdci¢ uwage
na problem stosowania przepisdw o czasie pracy. W obecnym stanie
prawnym regulacje te sa stosowane jedynie w przypadku pracowni-
kéw, ale nie zleceniobiorcow czy samozatrudnionych. W tej sferze for-
muluje si¢ postulaty rozszerzenia przepisdw o czasie pracy na wspo-
mniane grupy?. Oznacza to tym samym, ze przy braku umowy o prace

2 Ustawa z dnia 26 czerwca 1974 r. — Kodeks pracy (tj. Dz.U. z 2020 r., poz. 1320 ze zm.).

2 Badanie spotecznosci IT 2020. https://bulldogjob.pl/it-report/2020 [dostep:
10.07.2022]. Sposrdd oséb bioracych udzial w badaniu 61% udzielilo odpowiedzi,
Ze pracuje na podstawie umowy o prace. Popularng forma jest réwniez nawigzywanie
wspdtpracy o charakterze B2B.

2 Tamze. W badaniach z 2021 r. udziat uméw o prace to 58%, por. Badanie spotecz-
nosci IT 2021. https://bulldogjob.pl/it-report/2021 [dostep: 10.07.2022].

% Zob. K. Stefanski: III. Rozszerzenie przepisow o czasie pracy. W: Umowa o prace a umo-
wa o zatrudnienie. Red. G. Gozdziewicz. Wolters Kluwer, Warszawa 2018, s. 110-118.
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materia ta powinna zosta¢ uregulowana w umowie. W razie braku
odpowiednich postanowienl osoba zatrudniona nie bedzie korzystata
z uprawnien pracowniczych zwigzanych z nadgodzinami. W kwestii
bezpieczenstwa i higieny pracy osoby niebedace pracownikami sa le-
piej chronione. Ustawodawca natozyt bowiem na pracodawce obowia-
zek zapewnienia odpowiednich warunkéw pracy nie tylko pracow-
nikom, ale takze innym osobom $wiadczacym pracg, w tym réwniez
prowadzacym wlasng dziatalno$c¢*.

3.3. Crunch a przepisy o czasie pracy

Jak zostalo wskazane, najistotniejszym, a zarazem najczesciej wy-
mienianym aspektem crunchu jest zobowiazywanie pracownikéw do
$wiadczenia pracy w godzinach nadliczbowych. Kodeks pracy okresla
przypadki, w jakich dopuszczalne jest jej powierzanie, a takze zawiera
ograniczenia co do czasu pracy. Zgodnie z art. 151 k.p. praca w godzi-
nach nadliczbowych jest dopuszczalna w razie:

1) koniecznosci prowadzenia akcji ratowniczej w celu ochrony zycia
lub zdrowia ludzkiego, ochrony mienia lub srodowiska albo usu-
niecia awarii;

2) szczegolnych potrzeb pracodawcy.

W orzecznictwie Sadu Najwyzszego wskazano, ze chodzi o potrze-
by specjalne, niecodzienne, odrozniajace si¢ od zwyktych potrzeb zwia-
zanych z prowadzona dziatalnoscig®. Koniecznos¢ dokorniczenia prac
nad nowym tytutem, dopracowania go czy tez dotrzymania terminow
moze wiec stanowic¢ szczegdlna potrzebe pracodawcy. Nalezy jednak
wskaza¢, ze praca w godzinach nadliczbowych co do zasady nie moze
by¢ zaplanowana® — za watpliwe nalezy uzna¢ praktyki odgornie za-
ktadajace crunch w calym procesie produkcyjnym, co jak podkreslono
wczesniej, moze czesto wystepowad w praktyce. Wskazuje sie jednak,
ze praca w godzinach nadliczbowych stanowi obowiazek pracownika

Podobne stanowisko zajmuje m.in. Arkadiusz Sobczyk, wskazujac, ze prawo pracy
obejmuje zbyt waska grupe pracujacych — por. A. Sobczyk: Regulacje z zakresu czasu pra-
cy a zatrudnienie cywilnoprawne. ,Praca i Zabezpieczenie Spoleczne” 2014, nr 9, s. 7-12.

# Zob. art. 304 k.p.

» Wyrok SN z dnia 26 maja 2000 r., sygn. akt. I PKN 667/99.

% K. Stefanski: Komentarz do art. 151. W: Kodeks pracy. Komentarz. T. 2. Red. K.W. Ba-
ran. Wyd. 5. Wolters Kluwer, Warszawa 2020, s. 1144.
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i ten nie moze odmowi¢ nawet w razie przekroczenia jej limitéw?.
Za prace w godzinach nadliczbowych pracownikom przystuguje do-
datek do wynagrodzenia w wysokosci okreslonej w art. 151" k.p.

Polskie regulacje zawierajg takze ograniczenia co do maksymalne-
go czasu pracy w poszczegdlnych okresach. W art. 131 k.p. wskazano,
ze tygodniowy czas pracy tacznie z godzinami nadliczbowymi nie moze
przekraczac przecietnie 48 godzin w przyjetym okresie rozliczeniowym,
z zastrzezeniem, ze to ograniczenie nie dotyczy pracownikéw zarza-
dzajacych w imieniu pracodawcy zakladem pracy (§ 2). Ustawodawca
okreslil tez gorny limit godzin nadliczbowych w roku — wynosi on obec-
nie 150 godzin dla jednego pracownika (art. 151 § 3). Nalezy réwniez
wspomnie¢ o przystugujacym pracownikowi prawie do odpoczynku,
uregulowanym w art. 132 i 133 k.p. Zgodnie z podanymi regulacjami
co do zasady pracownik ma prawo do 11 godzin nieprzerwanego od-
poczynku w ciggu doby oraz 35 godzin nieprzerwanego odpoczynku
w tygodniu. Ochronie pracownikéw stuza takze regulacje przewidujace
odpowiedzialno$¢ wykroczeniowq pracodawcy —w art. 281 § 1 pkt 5 k.p.
wskazano, Ze naruszenie przepisdw o czasie pracy moze skutkowac na-
fozeniem grzywny w wysokosci od 1000 do 30 000 zt.

Opisywana ochrona moze zostac rozszerzona w zwiazku z wejsciem
w zycie Dyrektywy Parlamentu Europejskiego i Rady (UE) 2019/1152
z dnia 20 czerwca 2019 r. w sprawie przejrzystych i przewidywalnych
warunkoéw pracy w Unii Europejskiej®. Celem tego aktu prawnego
jest poprawa warunkow pracy poprzez popieranie bardziej przejrzy-
stego i przewidywalnego zatrudnienia. W szczegolnosci uregulowano
w nim obowigzek informacyjny po stronie pracodawcy®. W przepi-
sach tych prawodawca unijny wprowadzil pojecia , przewidywalno-
$ci” oraz ,nieprzewidywalnosci” czasu pracy, od ktorych uzalezniony
jest zakres informacji przekazywanych pracownikowi. Zatrudnienie
przy produkgji gier, w szczegolnosci z zastosowaniem zadaniowego
systemu czasu pracy, moze spelniac¢ przestanki nieprzewidywalnosci.

%7 Tamze, s. 1141-1142.

% Dyrektywa Parlamentu Europejskiego i Rady (UE) 2019/1152 z dnia 20 czerwca
2019 r. w sprawie przejrzystych i przewidywalnych warunkéw pracy w Unii Europej-
skiej. Dz.Urz. UE L 186/105. Termin wdrozenia dyrektywy uptynat 1 sierpnia 2022 r.,
jednakze przepisy zawierajace wspomniany obowiagzek informacyjny nie zostaty zaim-
plementowane.

» Art. 415 dyrektywy.
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Regulacje dyrektywy poza obowiazkiem informacyjnym nakladaja
rowniez obowiazek zapewnienia minimalnej przewidywalnosci, czyli
powierzania pracy do wykonania we wczesniej ustalonych godzinach
i dniach oraz wczesniejszego poinformowania o przydziale pracy.
W razie niespelnienia jednego lub obu tych warunkéw pracownik ma
prawo odmowy swiadczenia pracy bez niekorzystnych konsekwengji.
Wydaje sig, ze wskazana regulacja moze umozliwia¢ kwestionowanie
praktyk o charakterze crunchu przez zatrudnionego.

Wskazane normy w znaczacym stopniu ograniczaja mozliwosc¢ dtu-
gotrwatego i intensywnego crunchu. Opisane wczesniej praktyki za-
granicznych producentéw zostatyby uznane za niezgodne z polskim
prawem oraz moglyby skutkowaé powstaniem odpowiedzialnosci
po stronie pracodawcow.

3.4. Crunch a bezpieczenstwo i higiena pracy

Podstawowe obowiazki pracodawcy wzgledem pracownikow zo-
staly wymienione w art. 94 i nast. k.p. Wskazano m.in., Zze podmiot
ten jest zobowiazany w szczegdlnosci: organizowac prace w sposob
zapewniajacy pelne wykorzystanie czasu pracy, jak rowniez osiaganie
przez pracownikdw, przy wykorzystaniu ich uzdolnien i kwalifikagji,
wysokiej wydajnosci i nalezytej jakosci pracy (art. 94 pkt 2 k.p.); or-
ganizowad¢ prace w sposOb zapewniajacy zmniejszenie jej uciazliwo-
$ci, zwlaszcza pracy monotonnej i pracy w ustalonym z gory tempie
(art. 94 pkt 2a k.p.). Obowiazki wskazane w katalogu moga mie¢ cha-
rakter postulatywny (nie mozna wywodzi¢ bezposrednio z nich rosz-
czen), przejawia¢ zwiagzek funkcjonalny z innymi regulacjami kodek-
su pracy (np. dotyczacymi czasu pracy), a takze kreowa¢ powinnosc¢
okreslonego zachowania ze strony pracodawcy, ktérego brak rodzi
podstawe roszczen ze strony pracownika®. Naruszanie wspomnia-
nych obowiazkow przez pracodawce moze wigc pociagac za soba
rozne skutki — nalezy rozwazy¢, jakie by one byly dla ewentualnych
uchybien, ktére moga wystepowac przy crunchu.

Obowiazki dotyczace organizacji pracy (art. 94 pkt 2 i 2a k.p.) na-
lezy postrzegac jako postulatywne, poniewaz nie da si¢ bezposrednio

% M. Lekston: Komentarz do art. 94. W: Kodeks pracy. Komentarz. T. 1. Red. K.W. Ba-
ran. Wyd. 5. Wolters Kluwer, Warszawa 2020, s. 772-791.
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z nich wywodzi¢ roszczenia o konkretnej tresci. Co wiegcej, zostaly one
sformulowane w sposéb ogdlny — mozliwe jest tylko przykladowe
wskazanie srodkow, ktore maja stuzy¢ ich realizacji. W odniesieniu do
zjawiska crunchu nalezy stwierdzi¢, ze jezeli ten zostat wprowadzony
w zwiagzku z dokonczeniem projektu w terminie zalozonym z gory
i nie ma charakteru ciagtego, to nie bedzie stanowilo to naruszenia
wyzej wspomnianych obowiazkdw, a raczej umotywowana potrzeba-
mi realizacje uprawnien do zlecenia pracownikom pracy w godzinach
nadliczbowych, czego koniecznos¢ powstata pomimo dbania o odpo-
wiedniaq organizacje czasu pracy. Ewentualnego naruszenia mozna
dopatrywac sie, jezeli crunch jest zwigzany z nierealnymi zatozeniami
co do terminu realizacji projektu lub jezeli ma charakter ciagly przez
caly czas trwania prac. Nalezy mie¢ jednak na uwadze, ze ze wzgle-
du na postulatywny charakter wspomnianych obowigzkéw sam fakt
przyjecia ztych termindéw nie stwarza pracownikom prawa do odmo-
wy swiadczenia pracy lub innych roszczen.

Na pracodawcy ciaza réwniez obowiazki dotyczace bezpieczen-
stwa i higieny pracy, ktore zostaly okreslone w rozdziale pierwszym
dziatu dziesiatego kodeksu pracy. Podmiot zatrudniajacy zobowiaza-
ny jest przede wszystkim organizowac prace w sposdb zapewniajacy
bezpieczne i higieniczne warunki (art. 207 § 2 pkt 1 k.p.). Oprocz tego
ustawodawca wskazuje na inne powinnosci, ktérych realizacja ma
na celu ochrone zycia i zdrowia pracownikéw, m.in. zwigzane z ko-
niecznos$cia zapewnienia odpowiedniego wyposazenia, zapobieganiem
wypadkom przy pracy i pomoca w razie takich wypadkow, a takze
informowaniem w zakresie BHP. W tym miejscu nalezy podkreslic,
ze praca w opisywanym charakterze nie jest uznawana za stwarzajaca
niebezpieczenistwo. Ma ona bowiem charakter siedzacy i nie wystepu-
ja w niej szkodliwe czynniki. Najczesciej po stronie pracownikow ist-
nieje wiec ryzyko przepracowania — to nie uzasadnia jednak odmowy
$wiadczenia pracy, skorzystanie z tego uprawnienia wymaga bowiem
istnienia bezposredniego zagrozenia zycia lub zdrowia, a nie jedynie
wspomnianego wczesniej ryzyka zdrowotnego wynikajacego z prze-
dtuzajacej sie pracy.

Analizujac kwestie ochrony zdrowia pracownikow zatrudnionych
przy produkgdji gier, nalezy wskazac rowniez rozporzadzenie Ministra
Pracy i Polityki Socjalnej z dnia 1 grudnia 1998 r. w sprawie bezpie-
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czenstwa i higieny pracy na stanowiskach wyposazonych w monitory
ekranowe’. Przepisy tego aktu prawnego naktadaja na pracodawcow
dodatkowe obowiazki zwigzane z praca przy monitorach ekranowych,
w szczegolnosci poprzez przeprowadzenie oceny, czy stanowiska
spelniaja wymogi bezpieczenstwa i higieny pracy (§ 5), oraz poinfor-
mowanie i przeszkolenie pracownikéw (§ 6). Obowiazki odnosza sie
tez do samego sposobu $wiadczenia pracy, poniewaz pracodawca jest
zobowigzany do zapewnienia pracownikom pracy przy monitorze
w sposOb umozliwiajacy im taczenie jej z wykonywaniem zadan nie-
obciazajacych narzadu wzroku oraz z zachowaniem innej pozydji ciala,
a takze zapewnienia 5-minutowej przerwy od pracy przy monitorze
po kazdej godzinie (§ 7). Rozporzadzenie stuzy wigc podwyzszeniu
standardow ochrony zdrowia pracownikow w opisywanej branzy. Na-
lezy jednak wskazad, ze sam akt prawny obowiazuje od 1998 r., a za-
tem wszedt w Zycie w okresie, kiedy polski rynek producentéw gier
jeszcze nie byt rozwiniety, a sam sposdb $wiadczenia pracy od tamte-
go czasu ulegl znaczacym zmianom zwigzanym z rozwojem techno-
logii. Akt ten nie jest wigc dostosowany do wspodtczesnych realidw,
a jego regulacje w zaden sposob nie odnosza si¢ do ryzyk zwiazanych
Z przeciagajacq sie pracg przy monitorze.

4. Podsumowanie

Zjawisko crunchu stanowi ceche procesu tworzenia gier kompute-
rowych. Kultura organizacyjna wystepujaca w podmiotach zajmuja-
cych si¢ produkcja uzasadnia wyrdznienie go jako szczegdlna forme
nadgodzin.

Analiza popularnych przypadkéw crunchu oraz polskich regula-
¢ji pozwala sformulowad kilka wnioskow. Przede wszystkim nalezy
zwroci¢ uwage na odmienng sytuacje pracownikdw i niepracowni-
kéw. Osoby zatrudnione na podstawie umowy o prace chronione sa
korzystniejszymi regulacjami kodeksu pracy dotyczacymi w szczegdl-
nosci czasu pracy. Zdecydowanie gorsza jest sytuacja osob zatrudnio-
nych na podstawie uméw cywilnoprawnych. Z uwagi na powszech-

1 Rozporzadzenie Ministra Pracy i Polityki Socjalnej z dnia 1 grudnia 1998 r.
w sprawie bezpieczenstwa i higieny pracy na stanowiskach wyposazonych w monitory
ekranowe (Dz.U. z 1998 r., nr 148, poz. 973).
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nos¢ opisywanego zjawiska wydaje sie, ze takie kwestie, jak: odptatne
nadgodziny, maksymalna dopuszczalna liczba godzin pracy lub tez
minimalny czas odpoczynku dobowego, powinny dotyczy¢ réwniez
zleceniobiorcéw i samozatrudnionych, poniewaz to te grupy sa naj-
bardziej narazone na negatywne skutki crunchu, a takze nie zyskaty
dostatecznej ochrony prawne;j.

W odniesieniu do zatrudnienia pracowniczego nalezy stwierdzi,
ze polski ustawodawca przewidzial mechanizmy, ktére uniemozli-
wiaja dlugotrwaly oraz nieodptatny crunch. W polskim systemie bra-
kuje jednak regulacji odnoszacych sie do problemu przepracowania
wynikajacego z dluzszego swiadczenia pracy w nadgodzinach. Obo-
wiazki pracodawcy w zakresie organizacji pracy nie uniemozliwiaja
zwiekszania tempa prac nad gra w ostatnim etapie produkcji. Z jed-
nej strony wydaje sie to zrozumiale ze wzgledu na interes produ-
centa w dotrzymaniu terminéw. Z drugiej strony jednak wydaje sig,
ze pracownicy nie dysponuja dostatecznymi srodkami, jezeli sam plan
pracy nad tytulem zostanie przygotowany w sposoéb zakltadajacy nie-
realistyczne terminy. W szczegdlnosci nie posiadaja oni mozliwosci
weryfikacji, czy polecenie pracy w nadgodzinach jest zgodne z obo-
wigzujacymi przepisami. W tym zakresie powinno sie dazy¢ do ochro-
ny pracownika, natomiast naruszenia w postaci ztego zaplanowania
procesu produkgji, a w konsekwencji crunchu, powinny by¢ oceniane
krytycznie z perspektywy przepisow o bezpieczenstwie i higienie pra-
cy oraz obowigzkow pracodawcy. Mozliwosci rozszerzenia tej ochro-
ny pojawiaja sie¢ w zwiazku z dyrektywa o przejrzystych i przewidy-
walnych warunkach pracy, ktéra naktada obowiazki informacyjne oraz
przewiduje prawo pracownika do odmowy swiadczenia pracy. Nalezy
rowniez zwroci¢ uwage na zdrowotne skutki crunchu — wydaje sie,
ze w obecnym stanie prawnym nie dostrzega si¢ ryzyk zdrowotnych
zwiazanych z przepracowaniem, a same regulacje dotyczace bezpie-
czenstwa i higieny pracy w odniesieniu do branzy nie sa dostosowane
do wspotczesnych czasow.

Podsumowujac, mozna stwierdzi¢, ze zjawisko crunchu w procesie
tworzenia gier powinno spotkac si¢ z zainteresowaniem ze wzgledu
na ciagly rozwoj branzy oraz regularnos¢ jego wystepowania. Mimo
w miare dobrej ochrony praw pracownikow (na tle chociazby przy-
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padkow amerykanskich) nadal istnieja sfery, ktdre pozostaja poza
zakresem zainteresowania ustawodawcy, co stwarza ryzyko naduzy¢
w przysztosci.
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Prawne aspekty nadgodzin w procesie tworzenia gier
Streszczenie

W artykule przeanalizowano aspekt pracy w godzinach nadliczbowych przy tworzeniu
gier komputerowych. Dostrzezono, ze zjawisko crunchu stanowi wyzwanie zaréwno
dla producenta, jak i zaangazowanych pracownikéw. Przeanalizowano pojawiajace sie
watpliwosci prawne. W szczegolnosci zwrocono uwage na kwestie podstawy swiad-
czenia pracy, przewidywalnosci nadgodzin oraz ochrony zdrowia pracownikow.
Stowa kluczowe: godziny nadliczbowe, bezpieczenstwo i higiena pracy, IT, produkcja
gier
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Sprawozdanie
z Ogolnopolskiej Konfe-
rencji Naukowej ,, Ewolucja
zatrudnienia na tle
przemian technologicznych”

W dniu 22 kwietnia 2022 r. na
Wydziale Prawa i Administracji
Uniwersytetu Slaskiego odbyta
si¢ Konferencja Naukowa ,Ewo-
lucja zatrudnienia na tle prze-
mian technologicznych”. Wyda-
rzenie zostalo przeprowadzone
w sposob zdalny za posrednic-
twem platformy ZOOM. Organi-
zatorami byli Zespol Badawczy
Prawa Pracy i Polityki Spotecznej
Instytutu Nauk Prawnych (Wy-
dziat Prawa i Administracji Uni-
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Report of the Nationwide
Scientific Conference
“Evolution of employment
against the background of
technological changes”

On April 22, 2022 at the Faculty
of Law and Administration of the
University of Silesia in Katowice,
the Nationwide Scientific Confer-
ence titled “Evolution of Employ-
ment against Background of Tech-
nological Changes” took place.
The conference was conducted re-
motely using the ZOOM platform.
The conference was organised by
the Labour Law and Social Policy
Research Team of the Institute
of Legal Science (Faculty of Law
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wersytetu Slaskiego w Katowi-
cach) oraz Koto Naukowe Prawa
Pracy ,,Opus per Laborem”. Kon-
ferencja skupita przedstawicieli
$wiata nauki reprezentujacych
krajowe i zagraniczne osrodki
badawcze, jak réwniez prakty-
kéw, doktorantéw i studentdéw.
W  wydarzeniu wzigeto udziat
ponad 20 czynnych uczestnikdéw
z roéznych osrodkéw naukowych,
m.in. z Uniwersytetu Lodzkiego,
Uniwersytetu Warminsko-Mazur-
skiego w Olsztynie, Uniwersyte-
tu Warszawskiego, Uniwersytetu
Slqskiego w Katowicach, Uniwer-
sytetu w Miszkolcu, Uniwersyte-
tu Jagielloniskiego, Uniwersytetu
Szczecinskiego. Pojawili sie takze
prelegenci reprezentujacy rdzne
organizacje zajmujgce si¢ partner-
stwem spotecznym, m.in. Instytut
Spraw Publicznych, Konfederacje
Lewiatan.

Dzigki zyczliwosci Fundagcji im.
Friedricha Eberta (FES) wszystkie
wystapienia byly tlumaczone sy-
multanicznie na jezyk angielski.

Patronat nad konferencja obje-
li: Dziekan Wydziatu Prawa i Ad-
ministracji Uniwersytetu Slaskie-
go prof. dr hab. Czestaw Martysz,
Rzecznik Praw Obywatelskich
dr hab. Marcin Wiacek, Fundacja
im. Friedricha Eberta (FES), Insty-
tut Spraw Publicznych, Konfede-
racja Lewiatan, Centrum Niety-

and Administration, University
of Silesia in Katowice) and the
Students” Scientific Association of
Labour Law Opus per laborem. The
conference gathered scholars who
represented domestic and for-
eign research centres, as well as
practitioners, doctoral candidates
and students. Over 20 active par-
ticipants took part in the event,
representing various academic
institutions, such as University of
Lodz, University of Warmia and
Mazury in Olsztyn, University
of Silesia in Katowice, University
in Miskolc, Jagiellonian Univer-
sity, University of Szczecin. There
were also participants from differ-
ent organisations dealing with so-
cial partnership, such as Institute
of Public Affairs and Lewiatan
Confederation.

Thanks to the kindness of the
Friedrich Ebert Stiftung Founda-
tion, the event was simultaneous-
ly translated into English.

The conference was held under
the patronage of Dean of Faculty
of Law and Administration of the
University of Silesia Prof. dr hab.
Czestaw Martysz, Commission-
er for Human Rights Dr hab.
Marcin Wiacek, Friedrich Ebert
Stiftung  Foundation, Institute
of Public Affairs, Lewiatan Con-
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powych Stosunkéw Zatrudnienia
WPiA UL, Studenckie Forum Na-
ukowe Nietypowych Stosunkéw
Zatrudnienia WPiA UL, Ogolno-
polskie Porozumienie Zwiazkoéw
Zawodowych, Europejskie Stowa-
rzyszenie Studentéw Prawa ELSA
Katowice oraz czasopismo nauko-
we ,,Z Problematyki Prawa Pracy
i Polityki Socjalnej”.

Celem konferencji byto zwro-
cenie uwagi na dynamike zmian
zachodzacych w $wiecie technolo-
gii oraz ich wplyw na prawo pra-
cy i rynek zatrudnienia.

Konferencje podzielono na
pie¢ paneli. Moderatorem pierw-
szego z nich byt dr Michat Ba-
rariski z Uniwersytetu Slaskiego.
W ramach tego panelu swoje wy-
stapienia zaprezentowali przed-
stawiciele $wiata nauki. Jako
pierwszy wystapil dr hab. Tomasz
Duraj, prof UL, z Centrum Niety-
powych Stosunkéw Zatrudnienia
WPIiA UL. Wsrod prelegentéw
tego panelu znalezli si¢ rowniez:
dr Kamila Naumowicz z Uniwer-
sytetu  Warminsko-Mazurskiego
w Olsztynie, dr Michal Matuszak
z Uniwersytetu Warszawskiego
oraz dr Jakub Grygutis z Uniwer-
sytetu Jagiellonskiego. Poruszono
takie kwestie, jak: zatrudnianie za
posrednictwem platform cyfro-
wych, $wiadczenie pracy w dobie

federation, Center for Unusual
Employment Relations UL, Stu-
dent Forum of Unusual Employ-
ment Relations Ut, Nationwide
Alliance of Trade Unions, The
European Law Students” Associa-
tion ELSA Katowice, and also the
scientific journal Z Problematyki
Prawa Pracy i Polityki Socjalne;j.

The aim of the conference was
to draw attention to the dynam-
ics of changes taking place in the
world of technology and their im-
pact on labour law and the em-
ployment market.

The conference was divid-
ed into five discussion panels.
The first panel was chaired by
Dr Michal Baranski from the Uni-
versity of Silesia. As part of this
panel, prominent representatives
of the world of science presented
their speeches. The first speaker
was Dr hab. prof. UL Tomasz
Duraj on behalf of the Centre for
Unusual Employment Relations
WPIA UL. Among the speak-
ers of this panel there were also
Dr Kamila Naumowicz from the
University of Warmia and Ma-
zury, Dr Michat Matuszak from
the University of Warsaw and
Dr Jakub Grygutis from the Jag-
iellonian University. Among the
topics covered were such issues
as employment via digital plat-
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ekonomii na zadanie oraz techno-
logia blockchain.

Drugi panel konferencji byt
moderowany przez dra Blazeja
Madrzyckiego z Uniwersytetu
Slaskiego. Wystapili: dr Kinga
Moras-Olas z Kancelarii Adwo-
kackiej dra Andrzeja Olasia, Ro-
bert Lisicki z Konfederacji Lewia-
tan, Jakub Retyk z Uniwersytetu
Warszawskiego oraz Mateusz Pio-
trowski z Uniwersytetu Warmin-
sko-Mazurskiego w  Olsztynie.
Prelegenci poruszyli takie tema-
ty, jak: wykorzystanie Al przy
rozwigzaniu stosunku pracy, re-
gulacja pracy za posrednictwem
platform cyfrowych oraz aplikagji
mobilnych.

Kolejny panel dyskusyjny miat
charakter typowo studencki. Do
grona prelegentow nalezeli stu-
denci z Uniwersytetu Slaskiego
oraz Uniwersytetu Warminsko-
-Mazurskiego w Olsztynie. Wy-
stapienia obejmowaly tematyke
m.in. rozwoju robotyzacji i au-
tomatyzacji oraz jego wplywu
na rynek pracy. Podjeto roéwniez
problem stabilnosci zatrudnienia
z perspektywy nauk prawnych
i ekonomicznych oraz kwestie
ewolucji zatrudnienia w transpor-
cie komercyjnym w obliczu roz-
wijajacej sie idei carsharingu. Mo-
deratorka trzeciego panelu byla

forms, providing work in the era
of the economy on demand and
blockchain technology.

The second panel of the con-
ference was chaired by Dr Blazej
Madrzycki from the University of
Silesia. The panel was attended
by Dr Kinga Moras-Olas from
the Law Firm of Dr Andrzej Olas,
Robert Lisicki from the Lewiatan
Confederation, Jakub Retyk from
the University of Warsaw and
Mateusz Piotrowski from the Uni-
versity of Warmia and Mazury in
Olsztyn. The speakers discussed
such topics as the use of AI when
terminating the employment rela-
tionship, regulation of work via
digital platforms and mobile ap-
plications.

The next discussion panel
had a typical student nature. The
group of speakers included stu-
dents from University of Silesia
and University of Warmia and Ma-
zury in Olsztyn. The presentations
involved, among others, the sub-
ject of development of robotisation
and automation and its influence
on the labour market. The problem
of employment stability from the
perspective of legal and economic
sciences was also discussed, as well
as the issue of the evolution of em-
ployment in commercial transport
in the face of the developing idea
of carsharing. The third panel was
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Ewelina Dziatek, Wiceprzewod-
niczaca Kota Naukowego Prawa
Pracy , Opus per laborem”.

Czwarty panel konferengji byt
panelem miedzynarodowym i od-
byt sie w jezyku angielskim. Sku-
piono sig tu na tematyce pracy plat-
formowej, a takze kwestii home office
oraz telepracy na gruncie prawa
wegierskiego. Podjeto rowniez pro-
blem tego, w jaki sposdb pandemia
COVID-19 wplynela na postrzega-
nie pracy i samych pracownikéw.
Wsrod prelegentdw panelu znalez-
li sie: Dominik Owczarek z Insty-
tutu Spraw Publicznych, doktorzy
Gabor Mélypataki i Bernadett Sze-
keres z Uniwersytetu w Miszkol-
cu oraz doktorant Michat Mrozek
z Uniwersytetu Szczecinskiego.
Funkcje moderatora petnit dr hab.
Lukasz Pisarczyk, prof. UW.

W ostatnim panelu - studenc-
kim — moderowanym przez Prze-
wodniczacego Kota Naukowego
Prawa Pracy , Opus per laborem”
Norberta Sitko, skupiono si¢ na
zagadnieniach zwigzanych m.in.
z wyzwaniami samorzadowego
rynku pracy w obliczu rozwoju
technologicznego, z wplywem
pandemii na rownowage pomie-
dzy zyciem zawodowym a pry-
watnym, a takze z problemem
wypadkéw przy pracy podczas
$wiadczenia pracy na odleglosc.

chaired by Ewelina Dziatek, Vice-
Chairperson of Students’” Scientific
Association of Labour Law Opus
per laborem.

The fourth panel of the confer-
ence was an international panel
and was held in English. The panel
was focused on the subject of plat-
form work, as well as the issue of
home-office and telework in Hun-
garian law. It also raised the issue
of how the COVID-19 pandemic
affected the perception of work
and employees. The panel speak-
ers included Dominik Owczarek
from the Institute of Public Af-
fairs, Dr Gabor Melypataki and
Dr Bernadett Szekeres from the
University of Miskolc and a PhD
student Michat Mrozek from the
University of Szczecin. This panel
was chaired by Prof. UW dr hab.
Lukasz Pisarczyk.

The last student panel, which
was chaired by Chairperson of
Students” Scientific Association
of Labour Law Opus per laborem
Norbert Sitko, focused on topics
related with challenges of local
government labour market in face
of technological development, an
impact of COVID-19 pandemic on
work-life balance, and also prob-
lems of accidents in work during
remote working.
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