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Abstract: The present article discusses certain aspects of the Treaty between the Czech Repub-
lic and the Holy See. The text of the treaty was signed at the level of the government, however,
it has not been ratified so far. Some provisions of the treaty are rather superfluous or lack suf-
ficient normative basis. Nevertheless, as the example of Article 9 of the treaty on the recognition
of civil effects of church marriages shows that the approval of the treaty by the Parliament of
the Czech Republic would have been very beneficial. In fact, in the process of preparation for
a new civil code an attempt was made to repeal church marriages recognized by the state. Such
a project would have been made impossible by the concordat because church marriage would
have been supported by an obligation of the state under international law. Fortunately, the civil
code kept church marriages, and confessional law in the Czech Republic has to develop without
a valid concordat.
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Professor Sobanski Puts Forward the Topic

On March 15, 1995, the Canon Law Society (Spolecnost pro cirkevni pradvo)
residing in Prague had the rare opportunity to listen to the lecture delivered by
Professor Sobanski. The lecture took place within the cycle “The Effect of Law
in the Society and in the Church” (Pisobeni prava ve spolecnosti a v cirkvi),
and was later published in the Church Law Review (Revue cirkevniho prava),
issued by the same Society under the title “Theoretical Basis and Practical
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Realization of the Relationship between the State and the Church in Some
European Countries” (Teoreticke zaklady a praktické uskutecniovani vztahu
statu a cirkve v nékterych evropskych zemich). It is no exaggeration to say that
Professor Sobanski opened our eyes to the world of the relations between church
and state and thus provided basic orientation in comparative confessional law.
Atatime when [ was studying the sources for my future doctoral thesis “The Legal
Regulation of the Ecumenical Relations Amongst the Churches (Pravni zajisteni
ekumenickych vztahi mezi cirkvemi) in west German Miinster, I noticed that
Professor Sobanski had published in various international academic journals al-
ready in the era of Communist totalitarian regimes in both Czechoslovakia and
Poland, that is, in journals which the Czechoslovak canonists sadly could not
access. Evidently, the Polish regime must have been much more tolerant to the
Church, and, indeed, after 1989 Poland was better equipped to tackle the chal-
lenges of the new state—church relations between with more qualified specialists.

The abovementioned lecture expounded the meaning and the basis expressed
by the Italian confessional-legal term leggi rinforzate:

Keeping the worldview neutrality in a state is primarily realized by the means
of treatises. They represent the foundation for legal regulations not based
on the worldview idea or option of the state, but on the idea of respecting
religious freedom and the identity of various religious communities. Vari-
ous countries today conclude such treatises, and not only with the Apostolic
See with its legal subjectivity based in international law, but also with other
churches. This is how the state keeps its neutrality in terms of worldview; and
the laws founded on such treatises and contracts have reinforced legal power
(leggi rinforzate).!

Unsuccessful Ratification of the Concordat

It is a known fact that the Czech Republic is the one and only state of com-
parable size where a treatise of the concordat type has not been ratified yet.?
By no means does this mean that contractual law in terms of treaties regard-
ing some areas, such as pastoral care in the army and in prisons does not ex-
ist. However, the Treaty Between the Czech Republic and the Holy See on the

! Remigiusz Sobanski, “Teoretické zaklady a praktické uskute¢tiovani vztahu statu a cirkve
v nékterych evropskych zemich,” Revue cirkevniho prava 4 (1996): 87.

2 “The Czech Republic is the only central European country which has not concluded
a concordat.” Hieronim Kaczmarek, Czechy. Kosciot i panstwo (Krakéw: Wydawnictwo WAM,
2016), 311.
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Regulation of Mutual Relations [Accordo tra la Santa Sede a la Repubblica
Ceca sul regolamento dei rapporti reciproci]® was signed in July 2002 only
on inter-governmental level.* The vote taken in the Chamber of Deputies of
the Parliament of the Czech Republic [Poslaneckd snémovna Parlamentu Ceské
republiky] resulted in non-ratification of the treaty.” The most likely reason for
turning down the governmental proposal in the Chamber of Deputies was the
promise of solving the restitution of the property confiscated by the Communist
regime and the need to set out a new model of financing the Catholic Church,
found in Article 17, par. 2 of the proposal:

The economic security of the Catholic Church is guaranteed by the legal sys-
tem of the Czech Republic. In the case of developing a new model of financ-
ing the Church, the state will guarantee that the process of adopting it will
not cause economic problems in the Catholic Church. The new model would
replace the current one.’

The then situation can be documented by the letter of the President of the
Czech Republic to the Minister of Foreign Affairs:

The first paragraph of Article 17 gives a completely unnecessary unilateral
promise that “the Czech Republic will strive to solve the problems regarding
the property of the Catholic Church as fast as it can in and a manner accept-
able to both parties,” although clearly this is a highly contentious political is-
sue in this country at the moment. This promise is thus making an impossible
pledge. The Czech Republic cannot make an obligation to another country
how it is going to deal with its own internal issues.’

In the case of Article 17, it is evidently a program norm expressing a goal
which the two contract parties aim to fulfil. It is thus one of the “final” norms

3 Accordo tra la Santa Sede a la Repubblica Ceca sul regolamento dei rapporti reciproci, in
Revue cirkevniho prava 22 (2002): 163—175.

4 The treaty was signed on July 25, 2002, by the then Minister of Foreign Affairs of the
Czech Republic Cyril Svoboda and the Apostolic Nuncio of the Holy See Erwin Josef Ender.

5 “The Chamber of Deputies of the Parliament of the Czech Republic started to discuss the
treaty on the basis of a governmental proposal at its 16th session held on May 21, 2003. Ratifica-
tion of the treaty was not to be accepted. The resolution No. 494 accepted it and the approval for
the ratification was not given. It was turned down by 110 from 177 deputies present at the ses-
sion, 39 voted in favour of the ratification. There were 28 abstentions. [...].” Atonin Ignac Hrdina,
Ndbozenska svoboda v pravu Ceské republiky (Praha: Eurolex Bohemia, 2004), 73.

¢ Revue cirkevniho prava 2 (2002), 173.

7 Vaclav Klaus, “Dopis prezidenta republiky ministru zahrani¢i ke smlouvé s Vatikanem,”
in Vztah cirkvi a statu. Sbornik textii ¢. 31, ed. Marek Louzek (Praha: Centrum pro ekonomiku
a politiku, 2004), 117-120.
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which demand the legislator to achieve a particular goal.® A similar form is used
in the regulations of the European Union which envisage member states making
their own decision on the form of achieving the given normative goal. When
ratified, the promise of creating a new model of financing the Church expressed
in Article 17 of the proposal would thus represent international obligation under
the treaty with the Holy See, whose meaning would be to push the constitutional
organs of the Czech Republic to fulfil the negotiated goal.

The Deficiencies of the Treaty Proposal

Some of the negotiated articles of the treaty would reinforce the guarantees of
the individual and collective religious freedoms which the faithful in the Czech
Republic enjoy.” Since the Czech Republic belongs to the countries respecting
these freedoms, some legislators may have thought that the “usefulness” of the
treaty seems exaggerated, as well as its “necessity” as articulated in the pream-
ble. The preamble also contains proclamations which thematize the split public
opinion in the Czech Republic on the issue: it tends to be very critical to the
role of the Catholic Church “in the Czech state as well as in European and world
history in the process of forming and defending the spiritual, cultural and hu-
man values and the potential of the Catholic Church to influence reconciliation
processes in the world.”".

The treaty proposal also states some indisputable facts, for example, regard-
ing legal subjectivity of the Roman Catholic and the Greek Catholic Church
in Article 3, par. 1, or anachronically opens up issues which had already been
solved in the Modus vivendi during the so-called first Czechoslovak Republic

8 “Legislative processes are initiated with final norms which may have different form: they
can be based on the programming statement, government resolutions, resolutions of a club of
the deputies in the Chamber, directives of the superiors, etc.; usually, these are not legal norms,
however, the preparation of a regulatory decision is more or less obliged to follow these norms.”
Jiti Boguszak, Jifi Capek, and Ales Gerloch, Teorie prava (Praha: ASPI, 2004), 160.

° “Thank God a lay state was restored by Act 16/1990 Coll. and the Charter of Fundamen-
tal Freedoms published as an appendix to the Constitutional Act No 23/1991 Coll. The final step
was Act No 308/1991 Sb. of the Czechoslovak Federative Republic, which represents the highest
degree of the religious freedom of churches and church communities in the history of our state.
It is a consequence of the new found freedom of the restored democracy and as a response to
the attitudes of the church which stood on the side of the nation in its struggle for freedom, as
it was stated by the late Cardinal FrantiSek Tomasek in the November of 1989.” Dominik Duka,
Pratelska odluka a kooperace jsou si blizké, in: Marek Louzek, Vztah cirkvi a statu. Sbornik
textii €. 31, (Praha: Centrum pro ekonomiku a politiku, 2004), 17-23, 18.

19 Revue cirkevniho prdava 2 (2002), 163.
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in 1928:!" “The Holy See makes sure the borders of the Roman Catholic
dioceses and that of the Greek Catholic eparchies and apostolic administra-
tions existing in the Czech Republic correspond with the state borders of the
Czech Republic.”

The professionalization of the army in the Czech Republic started in the
middle of the 1990s,'? thus the issue of conscientious objectors, as themetized
in Article 7 of the said treaty seemed irrelevant: “Both parties respect that no-
body must be forced to serve in the army if it is contrary to his own conscience
or religious belief.”"® In terms of the necessary normative obligatory contents,
Article 8 dealing with the media was unfortunately completely omitted: “Both
parties respect that mass media play an important role in the protection of the
freedom of thought and conscience, as well as the freedom of religious belief
and are willing to carry on supporting them in fulfilling this role.”**

The Attempt to Abolish Church Marriages
Acknowledged by the State

However, ratification of the concordat would be useful as regards Article 9 of
the treaty dealing with church marriages and their effect for civil law: “The
Catholic Church performs ceremonies in which marriages are contracted. If
a marriage is so contracted and fulfils the norms given by the law of the Czech
Republic has the same validity as a civil marriage.”’> Church nuptial ceremonies
in the Czech lands used to be the only or at least a completely dominant form of
contracting marriage. Since 1950, after the Communist regime came to power,
citizens were forced to contract obligatory civil marriage. At that moment, new
Family Code came into effect based on the Soviet model which set marriage
aside from the complex regulation of civil law and established that only after
contracting obligatory civil marriage citizens may also take part on “religious
nuptial ceremonies.”® If a priest blessed a couple prior to a civil ceremony, he
was found guilty of committing a criminal offence.

' In Ignac Antonin Hrdina, Texty ke studiu konfesniho prava III — Ceskoslovensko (Praha:
Karolinum, 2006), 54-57.

12 The Army of the Czech Republic operates on the basis on Act No. 219/1999 Coll., on the
Armed Forces of the Czech Republic. It has been fully professionalised since 1 January 1, 2005.

3 Revue cirkevniho prava 2 (2002), 166.

4 Revue cirkevniho prava 2 (2002), 166.

15 Revue cirkevniho prdva 2 (2002), 166.

16 Act No. 265/1949 Coll., on Family Law, § 7.
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Only after 1989 was it made possible to restore the practice of recogniz-
ing the validity of church marriages.” And indeed, the amendment of family
law in 1992 restored the possibility of facultative church marriages. Citizens
of Czechoslovakia and both its successor states, that is, the Czech Republic
and the Slovak Republic, may contract their church marriage without a prior
civil marriage. Symptomatically, after the division of Czechoslovakia, there
were no efforts to reverse this legal status and from 2000 onwards this would
have been impossible because Slovakia signed a first treaty of a concordat
type with the Holy See. Article 10 of this Fundamental Treaty'® establishes
the following:

A marriage contracted in accordance with the canon law and fulfilling the
conditions of marriage given by the legal system of the Slovak Republic has
the same legal status and effect as a marriage contracted in a civil form on
the territory of the Slovak Republic. State evidence of marriages contracted in
accordance with the canon law and their entry into the registry of the book of
marriages is regulated by the law of the Slovak Republic. (par. 1)

Slovakia thus represents a model discussed by Sobanski in his Prague lec-
ture: namely, if states conclude concordats with the Holy See, similar treaties
tend to be contracted also with non-Catholic churches.” The treaty between the
Slovak Republic and registered churches and religious communities®® represents
an analogue of a basic concordat treaty with the Czech Republic, thus its Article
10 only adjusts the text to the legal systems of non-Catholic churches. Instead
of the formulation “marriage contracted in accordance with the Canon Law,” it

7 “For a very long period of time (for 42 years), it was an obligation to contract marriage be-
fore state organs [...]. This reality was considered burdensome for a number of the faithful, since
their priority was to contract their marriage coram Deo.” Damian Némec, “Pohled na otazku
sekularnich 0¢inkt uzavieni manzelstvi pied organem cirkve a nabozenské spole¢nosti prede-
v§im z hlediska katolické cirkve,” in Cirkev a stat: sbornik prispévkii z konference — 1. rocnik,
ed. Michal Lamparter (Brno: Pravnicka fakulta Masarykovy univerzity, 1996), 58.

18 «“Zakladna zmluva medzi Svétou stolicou a Slovenskou republikou,” in Revue cirkevniho
prava 22 (2001): 55-63.

19 “The attempt not to discriminate any of the existing churches and religious communi-
ties in Slovakia led the state to legal proclamation of equal law for all churches and religious
communities to seal agreements with the state. Article 4, section 5 of Act No. 394/2000 Coll.,
which amends Act No. 308/1991 Coll. on freedom of religious faith and on the position of chur-
ches and religious societies, states that the state may enter into co-operation agreements with
churches and religious societies.” Margita Ceplikova, “Contribution of the Agreement Betwe-
en the Slovak Republic and the Registered Churches and Religious Societies to the Progress of
Freedom of Belief,” in Clara pacta — boni amici. Zmluvné vztahy medzi Statom a cirkvami. Cla-
ra pacta — boni amici. Contractual Relations between State and Churches, ed. Marek Smid and
Michaela Moravéikové (Bratislava: Ustav pre vztahy $tatu a cirkvi, 2009), 54.

20 Published under No. 250/2002 Coll.
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uses the phrase “marriage contracted in accordance with the internal regulations
of the registered Churches and Religious Communities.”

However, the situation in the Czech Republic is different. The law on church-
es which comes from the time of the Czechoslovak federation and is still in
force in Slovakia,”' was replaced with a new law in 2002, which introduced
a concept of the so-called special rights of churches and religious communities.
This covers the public activities permitted to the churches as a kind of extra
in comparison with the secular civic association, societies, and other interest
groups. These special rights also include the right to “perform ceremonies in
which church marriages are contracted under a special regulation.”*

In fact, the very term “special rights” has been a target of criticism, be-
cause when accepted, the state plays a role of a privilege distributor rather
than that of a guardian of religious freedoms of the citizens.”* The legisla-
tor thus also showed a tendency towards etatist dirigisme in abolishing con-
tractual provisions which used to exist in the exercise of these specific rights
and replace them with a unilateral act of the state: “Until special legal pro-
visions are adopted [...] specific rights may only be exercised in accord-
ance with existing legal provisions. Contracts on the exercise of these rights
of the registered churches concluded prior to the adoption of this law are
still in force.”*

Fortunately, no further laws have been passed to replace the existing and
well-functioning contracts between organs of the state and the churches which
were concluded at the time the law came into force. However, the repeal of
the law threatened the right to contract church marriages valid under civil law.
This happened in relation to long-term preparation of the new Civil Code, that

2 Act No. 308/1991 Coll., on freedom of religious faith and the status of Churches and Re-
ligious Societies (as amended).

22 Act No. 3/2002 Coll. of 7 January 2002 on freedom of religious expression and the posi-
tion of Churches and Religious Societies and amendments to some acts, as amended.

2 Act No. 3/2002 Coll., § 7 par. 1, ¢) as last amended.

2 “The main shortcoming of the system of special rights is a consequence of its philoso-
phy. Special rights are understood as institutional authorisation of churches and religious com-
munities. The legal regulation thus loses sight of the rights of persons in a concrete life situation
(detention, people in custodial sentence, service in armed forces etc.). [...] Since the right of re-
ligious expression belongs to the fundamental rights, it is disputable, to what degree one can in
the case of churches and religious societies talk about “special rights,” if some of these rights
represent means of exercising elementary human rights.” Jakub Kftiz, Zakon o cirkvich a nabo-
zenskych spolecnostech. Komentar (Praha: C. H. Beck, 2011), 94.

% Act No. 3/2002 Coll., § 28 par. 2.

26 This regards the Contract on Prison Service between the Prison Service of the Czech Re-
public, the Ecumenical Council of Churches and the Czech Bishops’ Conference, concluded on
May 26, 1999, and the Contract on Cooperation between the Ministry of Defence of the Czech
Republic, the Ecumenical Council of Churches and the Czech Bishops’ Conference, concluded
on June 3, 1998.
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is, a complex codification of private law, whose goal was among other things
to replace the present fragmentation of the regulation of private law matter into
civil law, commercial law and marriage and family law. The original proposal
found in the government draft bill used a clearly tendentious description for
the fictitious historical trend which supposedly leads the legislator to repeal the
facultative civil marriage:

In the Middle Ages, all status issues appertained to the church, marriage was
the last institution to be taken from the church by the state: in the evangeli-
cal Netherlands in the 17th century, in Catholic France in the 18th century,
etc. A vast majority of European countries recognizes only civil marriage
(Germany, Austria, etc.), in a minority of countries, there is the so-called
state religion. In those countries civil marriage is facultative (Britain, Nordic
countries) and in a few countries, church marriage can be celebrated only be
explicitly recognized churches (Italy, Portugal, etc.).”’

The claim that an “absolute majority” of European countries recognize
only the obligatory civil marriage is patently false, because, for example, from
the then twenty-seven members of the EU, only ten recognized civil effects of
church marriages.?® In fact, the trend in central and Eastern Europe was quite
the contrary to the one provided by the explanatory memorandum, since the re-
introduction of facultative church marriage was here understood as just one of
the many manifestations of the interventions of the totalitarian power suppress-
ing religion and pushing in into the private sphere of the citizens.?” Against this
backdrop, one should also mention the wording of the constituting elements of
the criminal offence called “Violating family law”:

Whoever violates some of the provisions of family law while exercising spir-
itual assistance or similar religious function, even as a result of negligence,
especially when officiating at a marriage between people who have not yet

21 “Z navrhu obcanského zakoniku k formé snatku,” in Rvue cirkevniho prava 33
(2006): 65.

28 “Scientifically, an acceptable basis for the adherents of the change would have been to
publicly present topical statistics of the countries of the world with this or that form of mar-
riage. Also, it would have been relevant to specify what kind of development was made in an im-
portant period (and what period it was), whether and what tendencies can be inferred and espe-
cially. o the basis of what prognostic methods they can be inferred. It is not enough to just sum
up random data from various European countries.” Ivo Telec, “Kritika ptipravy odnéti svobody
volby obc¢anského nebo cirkevniho snatku,” Revue cirkevniho prdava 33 (2006): 56.

2 “We all remember the criminalisation of the clergy officiating at a religious ceremony
before contracting a marriage. The socialist state demonstrated its power in all walks of life.
It would be a pity to remember such a reality in relation to the preparation of the new civil code
where only an obligatory civil marriage is to exist.” Zdenka Kralickova, “Glosa k navrhu obli-
gatorniho civilniho siatku,” Revue cirkevniho prava 33 (2006): 61-62.
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contracted [civil] marriage, will be punished with an imprisonment for a max-
imum of one year.’

Evidently, the original intention of the creators of the new Civil Code dem-
onstrated its social unsustainability. Thus the final form of the code approved
by the Parliament allowed the possibility of a facultative church marriage:
“If the betrothed express the will to conclude a marriage personally before an
organ of a church or a religious society approved by a special legal provision,
it is a church marriage.”* The explanatory memorandum puts forth the reasons
for such a provision:

Although the draft bill approved by the government presupposed only the
provision for civil marriage because civil marriage should have the status and
legal consequences at the level of private and public law, at the very end of
the preparation of the draft of a new civil code a political decision was made
that treating church marriages equally to civil marriages is a more appropriate
decision if we consider the sensitivity of state intervention into private life of
persons once church marriages with status effects were introduced into our
legal system in 1992.%

The Development of Confessional Law
without Concluding ConcordatIype Contracts

Evidently, had the treaty with the Holy See been ratified, Czech legislators
would not have been submitted the draft with the abolition of church marriages.
It is also clear that the era in which positive steps to the church were made, for
example, when church marriages with civil effects were reintroduced, was the
period shortly after the transition to democracy when the new state power under-
stood many of the regulations as redressing the discrimination and oppression
the churches and their faithful faced during the time of the Communist rule.*
The attempt to get rid of church marriages was a clear sign of a trend change.

30 Act No. 140/1961 Coll., penal law, § 211.

31 Act No. 89/2012 Coll., Civil Code, § 657 par. 2.

2 Jit{ Svestka, Jan Dvorak, Josef Fiala, and Michaela Zuklinova, Obcansky zdkonik. Ko-
mentdi — Svazek II (Praha: Wolters Kluwer, 2014), 8.

33 “Evidently the relation between church and state in the Czech Republic has been chan-
ging since the end of the Communist era in 1989. The gratitude of the regime to the churches
for their indisputable contribution to the destruction of the totalitarian regime found its norma-
tive expression in the Charter of the Fundamental Rights and Freedoms which stipulates that
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Another example of this trend can be seen in the attempt to interpret the
2002 law on churches in such a way that solely those church institutions whose
goal is practicing religious faith may be registered as legal persons by the Min-
istry of Culture. This led to the exclusion of especially church charity organiza-
tion. The issue ended up at the Constitutional Court®** and called for an unneces-
sarily confusing amendment of the law.*> However, if a concordat had been in
force, one can suppose that a number of problems would not have been raised,
since Article 10 of the treaty draft establishes the following:

In accordance with its own inner regulations, the Catholic church establishes
its own legal persons for organizing and practicing the Catholic faith and for
its activities especially in the field of education, health care, social institu-
tions and charity. Legal persons so instituted become legal persons within the
meaning of the Czech legislation after having fulfilled the conditions found
within this legal system. (par. 1)

Some church activities would have already obtained its own legal framework
if their concrete legal regulations had been missing or were still missing, as for
example, the spiritual assistance of the clergy in institutional care buildings:
“The Catholic church has the right to exercise spiritual and pastoral care and
assistance in institutions providing social services for the persons confined in
those institutions, if they so wish” (Article 13, par. 3 of the treaty draft).

It is true, however, that in other areas of the relations between the state and
the church progress has been made even without the support of the obligations
under international law which would be sanctioned by this treaty. This is, for ex-
ample, in the area of health care which gradually allowed the adoption of legal,
patient-friendly provisions as regards spiritual assistance,*® and also establish
the contractual basis for the activities of hospital chaplains.’” In 2012, a law was
adopted which brought the final solution to the restitution of church property
and their financial security, which was—as mentioned above—the reason why
the proposal of the treaty was not accepted.® It is thus evident that the bargain-

churches are, as has been stated before, completely independent on the state in terms of regula-
ting its own matters; this gratitude has, however, quickly faded and I am not sure if the Parlia-
ment of the Czech Republic would pass such a norm today.” Hrdonin Ignac Hrdina, Nbozenska
svoboda v pravu Ceské republiky, 254.

3* The Ruling of the Constitutional Court of the Czech Republic (Plenary Session of the
Constitutional Court). 2/06 publ. under No. 4/2003 Coll.

3 Act No. 95/2005 Coll.

36 Act No. 372/2011 Coll., on Health Services, § 28, par. 3 j).

7 “Dohoda o duchovni pééi ve zdravotnictvi mezi Ceskou biskupskou konferenci a Ekume-
nickou radou cirkvi v Ceské republice,” invue cirkevniho prava 60 (2015): 81-84.

3% Act No. 428/2012, on the property settlement with Churches and Religious Societies,
amending other acts.



Stanislav Pfibyl « The Missing Concordat in the Czech Republic  PaCL.2022.08.2.06 p. 11/12

ing power of the Catholic church and religious societies would have been differ-
ent, had the legal obligations laid down in the concordat been in force. In fact,
provisions in the form of the reinforced laws (leggi rinforzate) which Professor
Sobanski lectured upon in Prague would already have been on their way.
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Stanislav Ptibyl
Le concordat manquant en République tchéque
Résumé

Larticle aborde certains aspects du traité entre la République tchéque et le Saint-Si¢ge. Le texte
du traité a été signé au niveau gouvernemental mais il n’a pas encore été ratifié. Certaines dis-
positions du traité sont plutdt superflues ou n’ont pas de base normative suffisante. Néanmoins,
comme le montre I'exemple de ’article 9 du traité sur la reconnaissance des effets civils des
mariages religieux, ’approbation du traité par le Parlement de la République tchéque aurait été
trés bénéfique. En fait, lors de la préparation d’un nouveau code civil, on a tenté d’abroger les
mariages religieux reconnus par ’Etat. Un tel projet aurait été rendu impossible par le concordat
parce que le mariage religicux aurait été préservé par un engagement de I’Etat en vertu du droit
international. Heureusement, le code civil a maintenu la validité des mariages religieux mais le
droit confessionnel de la République tchéque a di étre élaboré sans concordat valide.

Mots-clés: concordat, traité, ratification, parlement, Saint-Siége, mariage religieux, finance-
ment de I’Eglise, code civil, droit religieux, personne morale

Stanislav Ptibyl
Il concordato mancante nella Repubblica Ceca
Sommario

Larticolo discute alcuni aspetti del Trattato tra la Repubblica Ceca e la Santa Sede. I testo del
trattato ¢ stato firmato a livello di governo, ma finora non ¢ stato ratificato. Alcune disposizioni
del trattato sono piuttosto superflue o mancano di una base normativa sufficiente. Tuttavia, come
mostra I’esempio dell’articolo 9 del trattato sul riconoscimento degli effetti civili dei matrimoni
religiosi, I’approvazione del trattato da parte del Parlamento della Repubblica Ceca sarebbe stata
molto vantaggiosa. Infatti, nel processo di preparazione di un nuovo codice civile si ¢ tentato di
abolire 1 matrimoni religiosi riconosciuti dallo Stato. Tale progetto sarebbe stato reso impossibile
dal concordato in quanto il matrimonio religioso sarebbe stato sostenuto dall’obbligo dello Stato ai
sensi del diritto internazionale. Fortunatamente, il codice civile ha mantenuto i matrimoni religiosi
e il diritto confessionale nella Repubblica Ceca ¢ stato sviluppato senza un concordato valido.

Parole chiave: concordato, trattato, ratifica, parlamento, Santa Sede, matrimonio religioso,
finanziamento della chiesa, codice civile, diritto religioso, persona giuridica



