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Presidential pardon(s) in Uganda

Abstract: In the Constitution of Uganda, there are two circumstances in which a per-
son may be granted a pardon. A pardon may be granted to a person before he/she has
been prosecuted for an offence. Thus, Article 28(10) of the Constitution provides that
‘[n]o person shall be tried for a criminal offence if the person shows that he or she has
been pardoned in respect of that offence.” A pardon can also be granted to a person after
he/she has been convicted of an offence. This is under Article 121(1)(a) which provides
that the President, on the advice of the Advisory Committee on the Prerogative of Mercy,
may ‘grant to any person convicted of an offence, a pardon either free or subject to lawful
conditions.” On the basis of Article 121, the President has pardoned hundreds of prisoners
without imposing any condition(s). As a result, they are often released from prison im-
mediately. These could be classified as free or unconditional pardons. However, Ugandan
legislation is silent on the grounds on which a free pardon may be granted and whether
a free pardon expunges a conviction. Relying on case law and legislation from countries
such as South Africa, the United Kingdom, Australia, New Zealand and Canada, the au-
thor argues that since Ugandan legislation does not provide that a free pardon should only
be granted to a person who was wrongfully convicted of an offence, a free pardon does
not expunge a conviction. Under Article 121(6), the President’s pardon powers do not
extend to those convicted by a Field Court Martial. However, in Uganda Law Society and
Another v Attorney General, the Constitutional Court held that Article 121 is applicable to
cases where the offenders were convicted by a Field Court Martial. It is argued that this
reasoning is contrary to the drafting history of Article 121(6). It is also argued that Article
121(6) is only applicable in cases where the Field Court Martial was operating during an
armed conflict. The Constitutional Court held that a prisoner has a right to petition the
President to exercise the prerogative of mercy. It is argued that this view is neither sup-
ported by Article 121 nor any legislation. It is also argued that section 102 of the Trial on
Indictments Act which provides for the role of the Minister in the prerogative of mercy
process is contrary to Article 121(5) of the Constitution and should be interpreted to
bring it in conformity with the Constitution or be declared unconstitutional. Parliament
may have to amend or enact legislation to expressly stipulate whether a free pardon ex-
punges a conviction.
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1. Introduction

The Constitution of Uganda provides for two circumstances in which
a person may be granted a pardon. First, Article 28(10) provides that
‘[n]o person shall be tried for a criminal offence if the person shows that he
or she has been pardoned in respect of that offence.’ Second, Article
121(1)(a) provides that the President, on the advice of the Advisory
Committee on the Prerogative of Mercy, may ‘grant to any person con-
victed of an offence, a pardon either free or subject to lawful conditions.’
Thus, a combined reading of Articles 28(10) and 121 shows that there
are two types of pardons: a pardon before a person is convicted of an of-
fence and a pardon after a person has been convicted of an offence. In the
second category, a pardon is either free or conditional. The President has,
on the basis of Article 121, pardoned hundreds of prisoners. However,
unlike in some countries such as the United States of America,! where it
is always clear when conditional or free pardons are granted, in Uganda
it is not always clear. Media reports and official statements (from prison
authorities) on presidential pardons are silent on whether or not con-
ditions are imposed on those who have been pardoned. However, what
is clear is that once pardoned, the offenders are released from prison.?
These could be classified as free or unconditional pardons. Article 28(10)
is silent on the person(s) with the power to grant a pardon in ques-
tion. Relying on the drafting history of Article 28(10), the author argues
that a pardon thereunder can only be granted by the President. Article
121(4) draws a distinction between a free pardon and a conditional par-
don. However, unlike in some countries such as South Africa,® Canada,*

! Harold J. Krent, “Conditioning the President’s Conditional Pardon Power” California
Law Review, vol. 89, no. 6 (2001): 1665-1720; Note “The President’s Conditional Pardon
Power” Harvard Law Review, vol. 134 (2021): 2833-2854.

2 It is reported that in January 2024, the President pardoned 13 offenders and in
April 2020, he pardoned 833 offenders. See “Confirmed: President Museveni pardons ex-
NSSF MD Jamwa, 12 others” 18 January 2024, The Independent, accessed July 14, 2024
https://www.independent.co.ug/confirmed-president-museveni-pardons-ex-nssf-md-
jamwa-12-others/.

3 Section 327 of the Criminal Procedure Act, Act 51 of 1977.

* Section 748(3) of the Criminal Code (R.S.C, 1985, c. C-46) provides that ‘Where
the Governor in Council grants a free pardon to a person, that person shall be deemed
thereafter never to have committed the offence in respect of which the pardon is granted.’
In Canada (Minister of Citizenship and Immigration) v. Saini (CA.), 2001 FCA 311 (CanLII),
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New Zealand,” and Australia® where legislation provides for the condi-
tions that must be in place for one to qualify for a free pardon and also
that a free pardon expunges a conviction and sentence, Ugandan legisla-
tion is silent on these issues. As a result, the effect of a free pardon is ap-
proached differently in different pieces of legislation. Relying on case law
from other common law countries, it is argued that since Ugandan legisla-
tion does not provide that a free pardon expunges a conviction, that effect
should not be implied. In other words, a free pardon does not expunge
a conviction. The Constitutional Court held that a prisoner has a right
to petition the President to exercise the prerogative of mercy. It is argued
that this view is neither supported by Article 121 nor by any legislation.
It is also argued that section 102 of the Trial on Indictments Act which
provides for the role of the Minister in the prerogative of mercy process is
contrary to Article 121(5) of the Constitution and should be interpreted
to bring it in conformity with the Constitution. Relying on the drafting
history of Article 121, the author argues that the Constitutional Court
rightly observed that the manner in which the President exercises the pre-
rogative of mercy is not transparent. Had the Court considered the draft-
ing history of Article 121, it would have appreciated the reason(s) why
the drafters of the Constitution chose to shroud the process in secrecy. In
Uganda Law Society and Another v Attorney General, the Constitutional
Court held that Article 121 is applicable to cases where the offenders
were convicted by a field court martial. It is argued that this reasoning is
contrary to the drafting history of Article 121(6). In order to put the dis-
cussion in context, the author will start by illustrating the drafting history
of Article 121 of the Constitution.

2. The drafting history of Article 121 of the Constitution
In 1988, the Ugandan government embarked on the process of enact-

ing a new constitution to replace the 1967 constitution. Thus, it estab-
lished the Constitutional Commission which went to different parts of

[2002] 1 FC 200, para 40, the Federal Court of Appeal held that, ‘a free pardon can only
be granted by the Governor in Council where a person has been wrongly convicted, and
even then, there are established procedures that must be followed.”

5 Section 407 of the Crimes Act (1961) provides that “‘Where any person convicted of
any offence is granted a free pardon by the Sovereign, or by the Governor-General in the
exercise of any powers vested in him or her in that behalf, that person shall be deemed
never to have committed that offence: provided that the granting of a free pardon shall not
affect anything lawfully done or the consequences of anything unlawfully done before it
is granted.’

¢ Section 85ZR of the Crimes Act, 1914 (pardons for persons wrongfully convicted).
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the country and gathered peoples’ views on the issues they wanted to be
addressed in the new constitution. The Constitutional Commission sum-
marised these views in its report. On the issue of presidential pardons, the
Commission wrote that:

A few submissions have commented on the prerogative of mercy, some
noting that it is important for the Head of State to have the power to
commute a sentence of death, to grant pardons, and reduce sentences.
Such power should be mainly intended to enable the government to
rectify injustices which only become apparent after the time for appeal
against a conviction or sentence has passed. Some minority views op-
pose the prerogative of mercy, some arguing that sentences of convicted
criminals should be carried out so as not to frustrate the independence
of the judiciary and others noting dangers of exercise of the power for
political reasons.”

The Commission’s observations above show that most Ugandans who
made submissions on this issue were of the view that the President’s pre-
rogative mercy should be limited to three powers: communing death sen-
tences, granting pardons and reducing sentences. It is clear that in the
cases of commuting death sentences and reducing sentences, the ‘ben-
eficiaries’ should have been convicted of an offence. However, this is not
a prerequisite in cases of pardons. Ugandans were also of the view that
there had to be criteria for one to meet before they could benefit from the
prerogative of mercy. Thus, they suggested that the prerogative of mercy
should be exercised in cases of miscarriages of justices which were dis-
covered in the post-appeal period. The Commission added that although
it was necessary for the Constitution to provide for the circumstances in
which offenders could be pardoned, those who made submissions to the
Commission disagreed on whether that power should be exercised by the
President or by the Chief Justice.® The Commission recommended that
the power should be exercised by the President but added that ‘it should

7 Report of the Constitutional Commission: Analysis and Recommendations (1993),
para 17. 182.

8 Ibidem, para 17. 183, it was reported that ‘[t]he necessity for a power to grant mercy
is generally accepted, but there is disagreement on who should exercise such power and
how to ensure it is not abused. Some have suggested that it should be exercised by the
Chief Justice since he is the head of the judiciary which imposes sentences. Others have
proposed the power should be exercised by the President, as Head of State, because it will
be the State forgiving the convicted person. Since the Chief Justice is a part of the judicial
system, it may cause difficulties to involve him or her in decisions on the grant of mercy
to a person he or she may have convicted.’
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not be a power exercised for political reasons, and...it should only be
exercised on advice of an independent body.”

The above recommendation was silent on the issue of pardon before
the person had been convicted of an offence. It was limited to those who
had been convicted of offences. Subsequent recommendations by the
Commission show that it was of the view that as was the case with com-
muting death sentences and reducing sentences generally, the president
should only grant pardon to a person who had been convicted of an of-
fence. The Commission recommended that ‘before the President exercises
the power of mercy he or she should be advised by a committee and
should act in accordance with the advice received.”'® It also recommended
the composition of the committee.!! It recommended that the new consti-
tution should include a provision to the effect that:

(a) The President upon advice of the Advisory Committee on the
Prerogative of Mercy should have powers to grant pardons to any per-
son convicted of any offence and to give reprieve and respite and to
remit, suspend or commute any sentence passed by any court or other
authority.

(b) The Advisory Committee on the Prerogative of Mercy should consist
of (i) The Attorney General who should be its chair-person; (ii) three
prominent citizens of high moral standing, appointed by the President,
subject to approval by the National council of State; (iii) one member
appointed by the President after nomination by the Uganda Law Society,
subject to approval by the National Council of State.

(c) The members of the committee should serve for a period of three (3)
years subject to renewal.

? Ibidem, para 17. 183.

10 Tbidem, para 17. 184.

1 Tbidem, para 17. 185. The Commission wrote that ‘The current committee on the
prerogative of mercy is chaired by the Attorney General and is composed of not less than
six persons appointed by the President. We accept that the Attorney-General should con-
tinue to chair the committee, for it is important that full account is taken of all the issues
that can be brought before it by virtue of the resources available to the Attorney-General.

But government concerns should not dominate, but rather, the concerns of society as
a whole should be taken into account, we therefore suggest that the Committee should
include three prominent citizens of high moral standing appointed by the President. But
to ensure their independence, their appointments should be subject to approval by the
National Council of State. There should also be a nominee of the Uganda Law Society,
to ensure that independent views of the legal profession can be taken into account.
This should help to ensure relevant and proper considerations are born in mind by the
Committee. But again, the appointment should be subject to approval of the National
Council of State, to ensure the appointee enjoys high public esteem.’
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In the above recommendation, the pardon had to be granted by the
President to a person who had been convicted of an offence. The President
had to act on the advice of the Prerogative of Mercy Committee. The
Commission included its recommendations in the Draft Constitution it
prepared for discussion (debate) by the Constituent Assembly to adopt
the new constitution. Clause 113 of the Draft Constitution dealt with the
‘prerogative of mercy’ and provided that:

The President may, on the advice of the Committee on the prerogative
of mercy — (a) grant an offender a pardon either free or subject to lawful
conditions and whether or not he has been convicted of the offence;
(b) grant to a person a respite, either indefinite or for a specified pe-
riod, from the execution of punishment imposed on him for an offence;
(c) substitute a less severe form of punishment for a punishment imposed
on a person for an offence; or (d) remit the whole or part of a punish-
ment imposed on a person or of a penalty or forfeiture otherwise due to
Government on account of any offence.

This provision was more or less similar to Article 73 of the 1967
Constitution.'?> Clause 113(2) dealt with the offender who had been
sentenced to death.'® Clause 113(3) dealt with the composition of the
Advisory Committee.'* Clause 113(4) provided that the prerogative of mer-
cy was also applicable to courts martial.’* The recommendation included
in Clause 113(1)(a) of the Draft Constitution differed from the one in

12 Article 73 of the 1967 Constitution provided that ‘The President may, (a) grant to
any person concerned in or convicted of any offence a pardon, either free or subject to
lawful conditions; (b) grant to any person a respite, either indefinite or for a specified
period, of the execution of any punishment imposed on that person for any offence;
(c) substitute a less severe form of punishment for any punishment imposed on any person
for any offence; or (d) remit the whole or part of any punishment imposed on any person
for an offence or of any penalty or forfeiture otherwise due to the Government of Uganda
on account of any offence.’

13 Tt stated that ‘Where a person is sentenced to death for an offence, a written report
of the case from the trial judge or judges or person presiding over the court or tribunal,
together with such other information derived from the recSord of the case or elsewhere
as may be necessary, shall he submitted to the Advisory Committee on the Prerogative
of Mercy”’

14 Tt stated that ‘(3) The Advisory Committee on the Prerogative of Mercy shall consist
of — (a) the Attorney-General who shall be Chairman; (b) three prominent citizens of
Uganda appointed by the President on the advice of the National Council of State; and
(c) one member nominated by the Uganda Law Society and approved by the National
Council of State.’

15 Tt stated that ‘A reference in this article to a conviction or imposition of a punish-
ment, penalty, sentence or forfeiture includes conviction or imposition of a punishment,
penalty, sentence or forfeiture by a court martial or other military tribunal.’
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the Commission’s report in two ways. One, unlike in its report where it
recommended that a pardon could only be granted to a person who had
been convicted of an offence, Clause 113(1)(a) applied to two categories
of people — a person who had been convicted of an offence and one
who had not been convicted of an offence. A literal meaning of Clause
113(1)(a) meant that it was applicable to different categories of people
who had not yet been convicted of offences. This was broad enough to
include a person who had been suspected of, alleged of, arrested or pros-
ecuted (before sentence) for committing any offence. Two, Clause 113
provided for two different types of presidential pardons — free and con-
ditional pardons. The Commission’s report was silent on this distinction.
Clause 113 also provided that the President was not bound by the recom-
mendation of the Committee. This could be inferred from the use of the
word ‘may.’ Since the Draft Constitution did not include an explanatory
report, it remains unclear why the Commission’s recommendations in
the Draft Constitution slightly differed from those in its report. The Draft
Constitution was debated by the Constituent Assembly. It is these debates
that we turn to.

3. Debates in the Constituent Assembly

As mentioned above, Clause 113 provided that the President could
pardon a person whether or not he had been convicted of an offence.
However, when Clause 113 was introduced for debate in the Constituent
Assembly, the Legal and Drafting Committee had excluded those words
from the provision and, as illustrated below, made some amendments.
When Clause 113(1) was introduced for debate, one delegate argued that
although he supported the inclusion of the provision in the constitution
empowering the president to exercise the prerogative of mercy in some
cases, he wanted to know the grounds on which such power was to be
exercised.'® He specifically wanted a provision to be included in the con-
stitution to provide that the president shall only invoke the provision on
prerogative of mercy ‘in the public interest.” Thus, he expected the con-
stitution to require the president to disclose to all Ugandans the reason(s)
why he had invoked such powers.!” In response, the Chairperson of the
Legal and Drafting Committee clarified that:

16 Proceedings of the Constituent Assembly (1995), p. 3344.
17 Tbidem, p. 3344 (Mr Karuhanga Elly).
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[T]he exercise of the prerogative of mercy comes after a person has been
convicted by the courts and either sentenced to life imprisonment or to
death as the case may be. In other words, the Legal requirements for his
punishment will have been exhausted in the courts and what remains
is for the President at his discretion to exercise the prerogative of mercy.
The reasons for granting the prerogative of mercy which comes in mitiga-
tion for that person who has been convicted are of a secret nature.'®

He also added that the identities of members of the Committee on the
Prerogative of Mercy had to remain ‘secret’ to prevent members of the pub-
lic from approaching them asking them to request the President to invoke
his/her powers for the benefit of themselves, their friends or relatives.” He
argued that the reasons for the President’s decision to exercise prerogative
of mercy were to be known only by the President, the Attorney-General
and members of the Committee.?* The Chairperson of the Constituent
Assembly wanted to know whether ‘all cases’ where a person had been
convicted of an offence had to go through the Committee before the
President could invoke the prerogative of mercy. The Chairperson of Legal
and Drafting Committee responded that in practice, ‘all cases involving
capital punishment go to that committee’, but that, in some cases where
the people were convicted of ‘smaller offences’, the Attorney-General did
not have to call ‘the whole meeting of the committee.”*! He gave a re-
cent example where a person had been convicted of a ‘smaller offence’
and after a discussion between the Attorney-General ‘and presumably
the Magistrate concerned’, the former recommended to the President to
invoke his powers.? It was also explained that prerogative powers are ex-
ecutive in nature and that is why the Attorney-General should chair the
Committee and had to be exercised after the person had been convicted
of an offence.”® It is against that background that Clause 113(1), as intro-
duced by the Legal and Drafting Committee, was adopted and would later
become Article 121(1) of the Constitution. It was agreed that in exercising
his prerogative powers, the President should be able, at the recommenda-
tion of the Committee, to commute death sentences to life imprisonment
or specified number of years.?* The Clauses on the qualifications of mem-
bers of the Committee, the composition and tenure of office of the mem-
bers of Committee, as suggested by the Legal and Drafting Committee,

18 Ibidem, p. 3344 (Prof Kanyeihamba
% Ibidem, p. 3344 (Prof Kanyeihamba). See also p. 3439.

).
).
20 Ibidem, p. 3344 (Prof Kanyeihamba).
)
)

2! Ibidem, p. 3344 (Prof Kanyeihamba
2 Tbidem, p. 3344 (Prof Kanyeihamba
2 Ibidem, p. 3345-3346.

2 Tbidem, p. 5809 (Mulenga).
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were approved without debate and would later become Articles 121(2),
(3), (4) and (5) of the Constitution.? The above debates show, inter alia,
that the delegates were of the view that President can only pardon a per-
son once his/her sentence has become final.

As mentioned above, Clause 113(4) of the Draft Constitution provided
that ‘[a] reference in this article to a conviction or imposition of a punish-
ment, penalty, sentence or forfeiture includes conviction or imposition of
a punishment, penalty, sentence or forfeiture by a court martial or other
military tribunal.” This meant that the President’s powers when exercis-
ing the prerogative of mercy extended to sentences imposed by courts
martial. The Legal and Drafting Committee introduced an amendment
to Clause 113(4) — it had been renamed Clause 113(6) after the insertion
of new clauses when re-arranging the provision. It was to the effect that:

A reference in this article to conviction or imposition of punishment,
sentence or forfeiture includes conviction or imposition of a punish-
ment, penalty, sentence or forfeiture by a court martial or other military
tribunal except a field court martial during the war between Uganda
and another country.

One of the members of the Legal and Drafting Committee explained
the rationale behind that amendment. Because of the way in which the
Constitutional Court later approached this issue (whether Article 121 is
also applicable to those sentenced by the Field Court Martial), it is impor-
tant to reproduce the detailed rationale behind the introduction of that
provision. The explanation went as follows:

Initially, there was no exemption of any case or any court from the ap-
plication of this clause because the clause is saying — anybody who is
punished under law, should have benefit of that prerogative of mercy.
Even in Military courts. So, an amendment was introduced that in the
case of Field court martial, they cannot afford to wait for the preroga-
tive of mercy Committee to consider. The sentence must be carried out
instantly. The next step was a move to consider what kind of Field court
martial should be exempted from this application and a proposal was
made and carried that the exemption should be restricted to when there
is war between Uganda and an enemy state. And the reason that was
given...is that there is a distinction between the war between Uganda
and another country — an enemy country and internal conflict. The
emphasis made was that in internal conflict, it is brothers and sisters
fighting over how to manage themselves and therefore, when someone is

2 Ibidem, p. 3346-3347.
26 Tbidem, p. 3347.
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convicted...by field court martial... There is no reason why this person
should not also be considered for mercy. It is not that he is being ex-
empted from punishment, it is that he should be considered for mercy
and the committee was not satisfied that it would lead to loss of the
internal conflict. So, that is why this was limited that in case of the ex-
ternal war, everybody in Uganda, every citizen, everyone fighting in that
war must is [sic] under constitutional obligation, to be on the same side
and if he is undermining that side, there is no reason why the executive
should exercise mercy on him. So, the committee says..., that one can be
sentenced summarily and he does not have to be exposed or given ben-
efit of that mercy; but in any other case, including someone convicted
by Field court martial in an internal conflict, should have benefit of that
prerogative of mercy. This was decided after considering that special case
of field court martial which always wants to carry out sentences of death
or even imprisonment immediately.*’

It was also argued that if field courts martial are allowed to sentence
people to death and execute them immediately in ‘every internal dis-
pute’ or military operation, there was a danger that that power could be
abused to justify ‘mass killings’ in an attempt to ‘quell’ the insurgencies.?
However, all military officers who made submissions on Clause 113(6)
objected to it for different reasons. One argued that:

[W]e have had problems in this country where officers in combat, for
example, between the forces of the country — and say insurgency and
an officer releases information about the moments and formations of
his army and soldiers lose lives and the Field Court Martial has to sit- or
civilians lose lives. A field court has to sit and pass sentence and that
sentence must be executed expeditiously to enable the continuance of
the war. What happens when this provision excludes a field court mar-
tial from executing that sentence where there is an internal conflict. It
seems the justification given is insufficient because it says, this exclu-
sion is simply because one side may be legitimately right today, and it is
wrong tomorrow.?’

Other delegates, military officers and civilians, also argued that the
proposal to limit the provision to international armed conflicts was im-
practical as it would have made it impossible for the field court martial to
execute its sentences immediately*° It was emphasised that ‘a field court

Ibidem, p. 3348 (Mr Mulenga).

Ibidem, p. 3351 (Mr. Okalebo Hensley).

Ibidem, p. 3347 (Lt. Mayombo Noble).

Ibidem, p. 3347-3350 (Maj. Amaza Ondoga; Chairperson of the Constituent

Assembly; Mr Katenta Apuuli; and Maj. Tumukunde).
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martial acts instantly’ and that ‘[t]here is no time to appeal to the com-
mittee to have the case considered’ for the prerogative of mercy because
when ‘the decision is made...the soldier is shot there and then.”®' This is
because field courts martial are temporary in nature, established to deal
with service offences during military operations and failure to execute
their sentences immediately puts the whole military operation and the
officers involved ‘in severe jeopardy’** Since most of the delegates were
opposed to the draft provision, one suggested that it should be amended
to provide that ‘[a] reference in this article to conviction or imposition
of punishment, sentence or forfeiture incudes conviction or imposi-
tion of a punishment, penalty, sentence or forfeiture by court martial or
other military tribunal except a field court martial during a war.”®** This
proposal was meant to delete the words ‘between Uganda and another
country.”** One of the delegates wondered whether it was necessary for
the provision to include the words ‘during war.”** The mover of the mo-
tion responded that it was not necessary to add those words.*¢* However,
it was emphasised that field courts martial are circumstantial and meant
to operate during war irrespective of its classification.?” Delegates were
reminded that field courts martial also imposed other sentences apart
from the death penalty*® However, one of the members of the Legal and
Drafting Committee clarified that

[T]he real force behind this amendment and behind the idea that a field
court martial must execute its sentences immediately is invariably about
the sentence of death by hanging or shooting. Let us not mince words
because otherwise there is no problem with any other punishment; it
could be flogging, could be imprisonment like in civilian court. When
somebody who is sentenced for life imprisonment, the sentence will
start running until the mercy is exercised.*

In response to the above submission, it was argued that the field court
martial had jurisdiction over military officers only (and not over civil-
ians) and that its sentences, especially the death penalty, were meant to
be executed immediately to deter other soldiers from committing serious

31 Tbidem, p. 3347 (Mr Kawere Puis).

32 Tbidem, p. 3349 (Lt. Col. Besigye Kiiza).

3 Ibidem, p. 3349 (Mr. Hashaka Jackson).

3 Ibidem, p. 3349 (Mr. Hashaka Jackson).

3 Ibidem, p. 3349 (Chairperson of the Constituent Assembly).

3¢ Ibidem, p. 3349 (Mr. Hashaka Jackson).

37 Tbidem, p. 3350 (Lt. Col. Guma; Mr Zziwa George; and Mr Kayiizi Asanasio).
38 Tbidem, p. 3351 (one delegate).

% Ibidem, p. 3351 (Mr Mulenga).
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service offences during military operations.** The member of the Legal
and Drafting Committee said that he supported the proposed amend-
ment (deleting the words ‘between Uganda and another country’) be-
cause he understood, from some of his fellow delegates, that ‘the import
of this amendment’ was:

that a person also who has been convicted and sentenced to death
should be removed from the field and have [an] opportunity to be con-
sidered for mercy. The distinction has been made and I think explained
that in this case of internal conflict there is no need to carry out that
death sentence immediately. It will still be there. It will be carried out if
he does not get mercy but he should not be banned from consideration
for mercy*!

In the light of the above submissions, the delegates supported the pro-
posed amendment and the words ‘between Uganda and another country’
were deleted. This would later become Article 121(6).

The following observations should be made about the drafting history
of Article 121(6). First, although one of the delegates submitted that he
supported the proposed amendment to delete the words which limited
the application of Article 121(6) to international armed conflicts to mean
that in a non-international armed conflict the field court martial will not
execute those sentenced to death, this view was neither supported nor
rejected by other delegates. The majority view was that a field court mar-
tial has the jurisdiction to impose a sentence, including a death sentence,
and to carry it out immediately. There is no distinction between sentences
and the nature of the armed conflict (whether international or non-inter-
national). Second and related to the above, the exception is only applica-
ble where there is a war (armed conflict) between Uganda and another
country or between government soldiers and rebels. The situation should
be of such a nature that it is impossible to ‘save an offender for a normal
trial” before other courts martial.*? The point is that failure to execute the
sentence immediately jeopardises the operation. The offence must also be
connected to the operation. In other words, it should endanger the opera-
tion. This is a high threshold and can only be met if there is an armed
conflict. It does not apply to disarmament operations. Therefore, as the
discussion below illustrates, the Constitutional Court’s reasoning that
Article 121 is applicable to sentences imposed by the field court irrespec-
tive of the circumstances in which its operating is contrary to the drafting

40 Tbidem, p. 3351-3352 (Hon. Dick Nyai and Prof Kanyeihamba).
41 Tbidem, p. 3352 (Mr Mulenga).
42 Tbidem, p. 3349 (Lt. Col. Besigye Kiiza).
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history of the Constitution. Thus, the president’s prerogative powers do
not extend to the Field Court Martial because it is temporary in nature
and the sentences it imposes have to be executed immediately to enable
the military operation to continue.*®

Although there was no debate on Article 121(4), it is worth noting
that the drafting history of Article 121 shows that the President can only
grant a pardon to a person who has been convicted of an offence. This
explains why the words ‘whether or not he has been convicted of an
offence’ were deleted. The literal meaning of Article 121(4)(a) also sup-
ports that conclusion. The President does not have to explain the rea-
sons behind the decisions taken in exercising the prerogative of mercy.
The Human Rights Commission is barred from investigating the man-
ner in which the President makes decisions under Article 121.** However,
this does not oust the jurisdiction of the courts to review such powers if
there is evidence that the President exercised the powers contrary to the
Constitution. For example, if the President did not follow the procedure
for granting pardon or pardoned a person who did not meet the require-
ments for pardon. The conditions of a pardon can also be successfully
challenged if they impose limitations on rights unless such limitations
are inherent in the execution of the sentence imposed by the court. For
example, the President cannot pardon a person on condition that he/
she refrains from voting in general elections or that denounces their citi-
zenship.*® Under Article 281 of the Constitution, the President’s powers
under Article 121 are applicable to offences committed before and after
the commencement of the Constitution.

Another provision which deals with the issue of pardon is Article 28(10)
of the Constitution. It states that ‘(n]o person shall be tried for a criminal
offence if the person shows that he or she has been pardoned in respect
of that offence.” In its report, the Constitutional Commission did not
mention anything on the issue of a person being pardoned before he/she
has been tried of an offence.** However, the Commission included Clause

4 Ibidem, p. 3347-3352.

4 Tbidem, p. 2205-2207, 2211-2213 (although many delegates were of the view that
the Human Rights Commission should have had the powers to investigate the President’s
exercise of the prerogative of mercy). See also Article 53(4)(c) of the Constitution which
provides that the Human Rights Commission shall not investigate ‘a matter relating to the
exercise of the prerogative of mercy’

4 For other impermissible parson conditions, see Note “The President’s Conditional
Pardon Power” 2833-2854.

46 See Chapter Seven (human rights and fundamental freedoms) of the Report of the
Uganda Constitutional Commission: Analysis and Recommendations (1993).
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58(11) in the Draft Constitution.*” This could be attributed to the fact that
a similar provision appeared in Article 15 of the 1967 Constitution and
the Commission just reproduced it from there. During the Constituent
Assembly debates, Clause 58(11), which later became Article 28(10), was
not debated. This could explain why it was not amended at all. However,
one of the delegates argued that it should be retained in the Constitution
because it was meant ‘to give protection to a person...if he has been par-
doned by the President, although he has committed a crime, you cannot
take him to court.”*® After making that submission, the delegate was ap-
plauded by his colleagues. In other words, none of them challenged his
understanding of Clause 58(11).

The following observations should be made about Article 28(10). One,
unlike the pardon under Article 121 which can only be granted by the
President, Article 28(10) is silent on the person(s) with the power to grant
a pardon before one is convicted of an offence. However, the drafting his-
tory of Article 28(10) shows that the delegates did not oppose the view
that the pardon under Article 28(10) was to be granted by the President.
That is why they applauded their colleague who made a submission to
that effect. Two, unlike under Article 121 where the President can only
grant a pardon based on the advice of the Committee on the Prerogative
of Mercy, there is no such committee under Article 28(10). Three, unlike
under Article 121 where the Uganda Human Rights Commission does
not have the power to investigate the manner in which the President ex-
ercised his prerogative of mercy, nothing prevents the Uganda Human
Rights Commission from investigating how the President exercised his
powers in granting a pardon to a person before he/she has been convicted
of an offence. This is so because such powers are not exercised in the
context of prerogative of mercy. It also implies that courts can review the
circumstances in which a pardon was granted to a person before he/she
was convicted of an offence. It is now important to illustrate how the is-
sue of pardons is dealt with in legislation and case law.

4. Articles 28(10) and 121(4) in practice

As mentioned above, there is a distinction between pardons under
Articles 28(10) and 121 of the Constitution.* In this part of the article,

47 It stated that ‘[n]o person shall be tried for a criminal offence if the person shows
that he has been pardoned in respect of that offence.’

4 Proceedings of the Constituent Assembly (1995), p. 2069 (Mr Malinga).

¥ In Muzanyi & 3 Others v Attorney General (Constitutional Petition 42 of 2015)
[2024] UGCC 6 (21 February 2024), p. 14, the Constitutional Court held that ‘Article
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the author will illustrate how these provisions have been implemented
in practice.

4.1. Article 28(10) of the Constitution: pardon before the person is
prosecuted of an offence

Article 28(10) prohibits the trial of any person ‘for a criminal offence
if the person shows that he or she has been pardoned in respect of that
offence.” The prosecution is barred in respect of the offence mentioned
in the instrument of pardon and any alternative offence(s) based on the
same facts. Thus, once a pardon is granted, it prohibits the prosecution
of person for the ‘main’ or ‘principle’ offence and for the ‘alternative or
backup’ offence.’® Article 28(10) is operationalised by different pieces
of legislation. For example, section 61(1)(b) of the Trial on Indictments
Act’! provides that ‘[a]ny accused person against whom an indictment is
filed may plead that he or she has obtained the President’s pardon for
his or her offence.” A similar provision is found in section 124(5)(b) of
the Magistrates Courts Act.’* The Supreme Court held that the fact that
a person was pardoned is supposed to be raised ‘as a plea in bar’ as op-
posed to a defence.’* Although Article 28(10) is silent on the person who
is empowered to give the pardon under that provision, it has been illus-
trated above that the Constituent Assembly delegates were of the view
that the pardon under Article 28(10) has to be granted by the President.
In Brigadier Smith Opon Acak, Ahmed Ogeny v Uganda,** the Supreme
Court, while interpreting Article 15(6) of the 1967, which was identical
to Article 28(10) of the 1995 Constitution, held that a pardon has to be
granted by the President in writing and should stipulate the conditions
attached to it.>* The Court also held that a person who claims that he/

28(10) applies in situations where a person was pardoned in respect of a criminal offence.
Under Article 121(4) of the Constitution, the President has power to grant a pardon, res-
pite, substitution or remission of any sentence or punishment imposed on any person. For
Article 121 to apply, there must be a conviction or an imposition of punishment.’

50 Uganda v Ojwiya Santo & 4 Others (Criminal Appeal 12 of 2017) [2020] UGHC 140
(14 August 2020) para 12 (the court used this phrase in the context of retrial).

51 Trial on Indictments Act, Chapter 23.

52 Magistrates Courts Act, Chapter 16.

33 Professor Isaac Newton Ojok v Uganda (Criminal Appeal 33 of 91) [1993] UGSC 32
(18 June 1993), p. 3.

54 Brigadier Smith Opon Acak, Ahmed Ogeny v Uganda [1993] UGSC 10 (4 November
1993).

55 However, this should be understood in the light of the fact that under Article 73
of the 1967 Constitution, the President could “grant to any person concerned in or con-
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she was pardoned should adduce evidence, on a balance of probabili-
ties, to prove that claim. He could do so by adducing an instrument of
pardon or calling witnesses to confirm that he was pardoned.*® This is
meant to, amongst other things, ensure that people do not escape pros-
ecution by relying on false documents claiming that they were pardoned.
This happened, for example, in the case of Professor Isaac Newton Ojok
v Uganda®” where the Court found that the appellant had adduced false
documents as ‘proof’ that he had been pardoned by the President. The
Supreme Court relied on English case law to hold that ‘a proclamation
promising a pardon does not have a legal effect of a pardon, but following
such a proclamation the court could defer execution of sentence and so
allow time for the prisoner to apply for a pardon.”® In Thomas Kwoyelo
alias Latoni v Uganda® the Constitutional Court referred to Article 28(10)
and held that:

Pardon is therefore a constitutional protected right which the DPP has
not complained about in respect of his independent powers to deter-
mine whom to prosecute or not prosecute. This pardon is general in
nature and it applies to all criminal offences under the statute books. It
operates as a bar in criminal prosecution. It is a constitutional command
which has to be obeyed by everyone the DPP and the courts inclusive.
The article does not state who can grant a pardon or under what cir-
cumstances the pardon may be granted. There is no dispute that under
Article 79(1) of the Constitution Parliament is clothed with powers “to
make laws of any matter for the peace, order, development and good
governance of Uganda.” When Parliament enacted the Amnesty Act
which came into force on 21st January 2000, it was exercising the pow-
ers conferred by the article.*

In the Constitution Court’s view, the pardon under Article 28(10)
can also be granted by the legislature through legislation. On appeal, the

victed of any offence a pardon, either free or subject to lawful conditions.” The Court
interpreted Articles 15(6) and 73 of the Constitution to mean that a pardon granted under
Article 15(6) had to be ‘either free or subject to lawful conditions.’ This had to be clarified
in the instrument of pardon.

56 Brigadier Smith Opon Acak, Ahmed Ogeny v Uganda [1993] UGSC 10 (4 November
1993), p. 14.

57 Professor Isaac Newton Ojok v Uganda (Criminal Appeal 33 of 91) [1993] UGSC 32
(18 June 1993).

8 Brigadier Smith Opon Acak, Ahmed Ogeny v Uganda [1993] UGSC 10 (4 November
1993), p. 14.

59 Thomas Kwoyelo alias Latoni v Uganda (Constitutional Petition No. 36 of 2011)
[2011] UGCC 10 (22 September 2011).

0 Tbidem, p. 14.
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Supreme Court came to the same conclusion that Parliament can grant
pardon. It also held that amnesty has the same meaning and effect as
pardon under Article 28(10).°! Since, as a general rule, an Act passed by
Parliament has to be assented to by the President before it becomes law,°
it can be argued that in this case Parliament granted the pardon with
the consent of the President. In other words, the pardon was indirectly
granted by the President. It is unconstitutional and a violation of the
right to a fair trial to prosecute a person for offences over which he had
been granted a pardon (amnesty).®® Likewise, it is unlawful for the law
enforcement officer to arrest a person for an offence over which he/she
has been pardoned.®* In Muzanyi & 3 Others v Attorney General,*> the
Constitutional Court held correctly that the prosecution’s decision to
withdraw charges against the accused does not amount to a pardon within
the meaning of Article 28(10). The Supreme Court held that amnesty or
pardon cannot be granted to a person who committed grave breaches of
the Geneva Conventions. This is so because Uganda has an international
obligation to prosecute such offences.®® The same principle applies to all
crimes under international law — that is all war crimes, crimes against hu-
man, genocide and aggression. Case law from the International Criminal
Court supports this position.®” Likewise, a pardon should not be granted
to a person who has committed international crimes such as torture. It is
against that background that section 23 of the Prevention and Prohibition
of Torture Act®® provides that ‘[n]otwithstanding the provisions of the
Amnesty Act, a person accused of torture shall not be granted amnesty.’
Thus, the President’s power to pardon a person before he/she has been
prosecuted for an offence is not absolute. It is limited by international law
and can be reviewed and set aside by a court if it is illegal — contrary to
international law or domestic law (which prohibits the grant of pardons
in respect of specific offences).

61 Uganda v Kwoyelo [2015] UGSC 5 (8 April 2015).

2 See Article 91 of the Constitution which provides for circumstances in which an Act
passed by Parliament can become law without presidential assent.

8 Uganda v Wakwaya (HCT-00-ICD-CR-SC 1 of 2022) [2023] UGHCICD 2 (13 April
2023).

o Ogil v Attorney General (Civil Suit No. 94 of 2004) [2009] UGHC 57 (30 April 2009).

% Muzanyi & 3 Others v Attorney General (Constitutional Petition 42 of 2015) [2024]
UGCC 6 (21 February 2024).

% Uganda v Kwoyelo [2015] UGSC 5 (8 April 2015).

7 See, for example, Prosecutor v Saif Al-Islam Gaddafi (1ICC-01/11-01/11-695-Anxl;
21 April 2020) (Appeals Chamber).

% Prevention and Prohibition of Torture Act, Act 3 of 2012.
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4.2. Article 121: prerogative of mercy

Article 121 of the Constitution deals with two categories of offend-
ers: those sentenced to death and those who are not sentenced to death.
Article 121(5) of the Constitution provides that:

Where a person is sentenced to death for an offence, a written report
of the case from the trial judge or judges or person presiding over the
court or tribunal, together with such other information derived from the
record of the case or elsewhere as may be necessary, shall be submitted
to the Advisory Committee on the Prerogative of Mercy.

As illustrated above, the drafting history of Article 121(5) shows that it
was not debated. Article 121(5) was neither included in the Constitutional
Commission report nor in the Draft Constitution. It was an amendment
introduced by the Legal and Drafting Committee. The rationale behind
its inclusion in the Constitution is not clear. However, section 102 of the
Trial on Indictments Act suggests that the Committee assesses the report
to decide whether or not to advise the President to take any of the actions
under Article 121(1).%° Under section 72 of the Prisons Act, any prisoner
may also petition the President, through the Commissioner of Prisons,
to take any action. The effectiveness of the prerogative of mercy with re-
gards to offenders sentenced to death was raised in the Constitutional

% Section 102 of the Trial on Indictment Act provides that ‘(1) As soon as conve-
niently may be after sentence of death has been pronounced by the court, if no appeal is
preferred, or if an appeal is preferred and the sentence is upheld by the Court of Appeal,
then as soon as conveniently may be after the determination of the appeal, the High
Court shall forward to the Minister a copy of the judgment of the court and of the notes
of evidence taken at the trial, with a report in writing signed by the judge who presided
at the trial containing any recommendations or observations on the case which he or she
may think fit to make.

(2) The Minister shall communicate to the High Court the terms of any decision that
has been reached by the President with regard to the exercise of the prerogative of mercy
in respect of the case to which the report mentioned in subsection (1) relates, and the
court shall give directions for the tenor and substance of the terms of the decision of the
President to be entered in the records of the court.

(3) The President shall issue a death warrant, or an order for the sentence of death to
be commuted or a pardon, under his or her hand and the public seal to give effect to the
decision. If the sentence is commuted to any other punishment, the order shall specify
that punishment. If the person sentenced is pardoned, the pardon shall state whether it is
free, or to what conditions, if any, it is subject.

(4) The warrant, or order or pardon of the President shall be sufficient authority in
law to all persons to whom it is directed to execute the sentence of death or other pun-
ishment awarded and to carry out the directions given in it in accordance with its terms.’
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Court case of Susan Kigula & 416 Others v Attorney General.”” The pe-
titioners argued, amongst other things, that the mandatory death pen-
alty and the death row phenomena were unconstitutional because they
amounted to cruel and inhuman treatment. In response, the state argued,
inter alia, that:

Article 121 sets out an Advisory Committee on Prerogative of Mercy to
advise the President on when to grant a pardon etc or to remit part of
the sentence imposed. This article also does not prescribe or set a time
frame within which to exercise those powers. Had the framers of the
Constitution wanted, they would have expressly set the time frame with-
in which a sentence of death should be executed: Courts have no powers
to legislate on time limit. The President must be given a chance to exer-
cise his discretion unhinded.”

The Court referred to Article 121 of the Constitution and to sections
102 and 72 of the Trial on Indictments Act and Prisons Act respectively
and held that:

They provide procedure to be followed to seek prerogative of mercy.
Neither the Constitution, nor those statutory provisions have set up
a time frame within which the prerogative of mercy process should be
completed. The prerogative of mercy is an executive process that comes
after the judicial process is concluded. The evidence available shows that
the average delays on death row among the petitioners who have ex-
hausted their appeal process is between 5 and 6 years. The uncontra-
verted [sic] evidence ... shows that from 1989 to 1999, there had been
executions ...after every three years. A good numbers of the petitioners
[sic] had already been on the death row after their sentences had been
confirmed by the highest appellate court, but the Advisory Committee
did not consider their cases. It is important that; the procedure for seek-
ing pardon or commutation of the sentence should guarantee transpar-
ency and safeguard against delay. The spirit of our Constitution is that
whatever is to be done under it affecting the Fundamental Rights and
Freedoms must be done without unreasonable delay.”

The Court also held that the President is not bound by the Committee’s
advice under Article 121.72 The Court also held that the executive powers

70 Susan Kigula & 416 Others v Attorney General (Constitutional Petition No. 6 of
2003) [2005] UGCC 8 (10 June 2005).

71 Ibidem, p. 48.

72 Tbidem, p. 59-60.

73 Ibidem, p. 88.
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under Article 121 are subject to various (unknown) considerations.”* The
Court highlighted the fact that offenders who petitioned the President to
exercise his powers under Article 121 had to wait for years before they
could get a response.”> This is because the President and the Attorney
General have very busy schedules.”® The Court added that:

After the appeal process is completed the condemned prisoner has
a right to apply to the Committee on the Prerogative of Mercy which ad-
vises the President on the exercise of his powers under Article 121 of the
Constitution. Section 102 of the Trial on Indictments Act and Section
[72] of the Prisons Act provide the procedure to be followed when a pris-
oner desires to seek pardon from the President. Both sections are worded
in such a manner that it is difficult to tell when the process of seeking
pardon ought to begin. Obviously it ought to commence soon after the
judicial process is complete.””

In the above decision, the Constitutional Court held that a combined
reading of Article 121 and sections 102 of the Trial on Indictments Act
and 72 of the Prisons Act respectively provides for the prisoners’ ‘right’ to
apply to the Committee on the Prerogative of Mercy. This interpretation
stretches the meaning of these provisions. The drafting history of Article
121 and its literal interpretation do not provide for this right. It is not
a constitutional right. Likewise, section 102 of the Trial on Indictments
Act does not contemplate the role of a prisoner in the process. This means
the prisoner’s ‘right’ in question is not provided for under section 102.
Under section 72 of the Prisons Act, any ‘[a]ny prisoner may petition the
President, but in exercising that right, shall address the President through
the Commissioner General.” Section 72 provides the right to petition the
President through the Commissioner and not through the Committee on
the Prerogative of Mercy.”® The petition in question does not necessarily
have to deal with a request for the President to exercise any of his powers
under Article 121. Thus, a combined reading of Article 121 with section
72 of the Prisons Act shows that a prisoner does not have a right to peti-
tion the Committee on the Prerogative of Mercy to advise the President to

74 Tbidem, p. 129.

75 Ibidem, p. 166.

76 Ibidem, p. 168.

77 Ibidem, p. 211.

In practice, annually, the prison authorities submit names of prisoners who
‘qualify for presidential pardon’ to the Attorney-General’s office. See Pride Mudoola
“President Museveni Pardons Sharma Kooky”, The New Vision, 27 March 2012, accessed
September 1, 2024, https://www.newvision.co.ug/new_vision/news/1300482/president-
museveni-pardons-sharma-kooky
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take any of the actions under Article 121. This could explain why some
people have reportedly petitioned the President directly, as opposed to the
Committee on the Prerogative of Mercy, to pardon some prisoners.”

Related to the above is the constitutionality of sections 102(1) and
(2) of the Trial on Indictments Act. It is evident that sections 102(1)
and (2) of the Trial on Indictments Act are contrary to Article 121(5)
of the Constitution. Under 121(5) of the Constitution, a judge(s) who
sentence(s) a person to death is obliged to send the report in question
to the Advisory Committee on the Prerogative of Mercy. However, un-
der sections 102(1) and (2) of the Trial on Indictments Act, the judge is
supposed to send such a report to the Minister and it is the Minister to
approach the President on the issue of prerogative of mercy. In the light
of this contradiction, Article 274 of the Constitution may have to be in-
voked for section 102 of the Trial on Indictments Act to be interpreted to
bring it in conformity with Article 121 of the Constitution.? Otherwise,
it has to be declared unconstitutional. The Constitutional Court rightly
observed that the manner in which the President exercises the prerogative
of mercy is not transparent. Had the Court considered the drafting his-
tory of Article 121, it would have appreciated the reason why the drafters
of the Constitution chose to shroud the process in secrecy.

On appeal to the Supreme Court by the Attorney General in Attorney
General v Susan Kigula & 417 Others,*' the Supreme Court dismissed the
appeal and did not take issue with any of the above observations by the
Constitutional Court. This means that the above principles are still sound
and thus the criticisms against them are still valid. However, the Supreme

7> For example, it is reported that the lawyers of one of the prisoners wrote a letter to

the President requesting him to pardon his client and he was subsequently pardoned. See

“Confirmed: President Museveni pardons ex-NSSF MD Jamwa, 12 others” 18 January 2024,
The Independent, accessed July 18, 2024 https://www.independent.co.ug/confirmed-pres-
ident-museveni-pardons-ex-nssf-md-jamwa-12-others/

80" Article 274 of the Constitution provides that (1) Subject to the provisions of this
article, the operation of the existing law after the coming into force of this Constitution
shall not be affected by the coming into force of this Constitution but the existing law
shall be construed with such modifications, adaptations, qualifications and exceptions as
may be necessary to bring it into conformity with this Constitution.

(2) For the purposes of this article, the expression ,existing law” means the written
and unwritten law of Uganda or any part of it as existed immediately before the coming
into force of this Constitution, including any Act of Parliament or Statute or statutory
instrument enacted or made before that date which is to come into force on or after that
date.” For a detailed discussion of cases in which Article 274 has been invoked, see Jamil
Ddamulira Mujuzi, ‘Construing Pre-1995 Laws to Bring Them in Conformity with the
Constitution of Uganda: Courts’ Reliance on Article 274 of the Constitution to Protect
Human Rights’ African Human Rights Law Journal, vol. 22, no. 2 (2022): 520-547.

81 Attorney General v Susan Kigula & 417 Others [2009] UGSC 6 (21 January 2009).



PPK.2024.08.02.02 s. 22 z 37 Problemy Prawa Karnego

Court also made some important observations on the issue of prerogative
of mercy that should be highlighted here. The Court referred to case law
from the United States and explained the importance of the President’s
powers of prerogative of mercy.®? It held that in the case of offenders sen-
tenced to death, they need to know as soon as possible whether or not
they have been granted pardon or their sentences have been commuted.
Thus, it rejected the argument that Article 121 does not impose a duty
on the President to make his decision on the prerogative of mercy within
a specified period.®* It held that:

The right to fair hearing provided for in Article 28 envisages a fair,
speedy and public trial. The right to liberty in Article 23 envisages that
one’s liberty may be compromised in execution of a court order. In our
view, these provisions mean that a person who has had a speedy trial
should only have his liberty compromised in execution of a sentence of
court without delay. The person would thereby serve his due sentence
and regain his liberty. In the case of a sentence of death it would mean
that after the trial, the processes provided for under Article 121 should
be put in motion as quickly as possible so that the person knows his
fate, i.e., whether he is pardoned, given a respite or remission or whether
the sentence is to be carried out. It could not have been envisaged by
the Constitution makers that article 121 could be used to keep persons
on death row for an indefinite period. This in effect makes them serve
a long period of imprisonment which they were not sentenced to in the
first place.®

Against that background, the Court held that the President has, with-
out unreasonable delay, to decide on the prerogative of mercy in the case
of offenders sentenced to death. It agreed with the Constitutional Court
that ‘to hold a person beyond three years after the confirmation of sen-
tence is unreasonable.”®® The Court concluded that:

At the end of a period of three years after the highest appellate court
confirmed the sentence, and if the President shall not have exercised his
prerogative one way or the other, the death sentence shall be deemed to
be commuted to life imprisonment without remission.%”

82 Ibidem, p. 51-52.
8 Ibidem, p. 53.
8¢ Ibidem, p. 53.
8 Ibidem, p. 53-54.
8 Tbidem, p. 55.
87 Ibidem, p. 55.
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The drafting history of Article 121(5) shows that it was not debated.
The delegates also did not raise the issue of the period within which the
President has to decide on whether to take any action with regards to of-
fenders sentenced to death. The Court’s decision means, inter alia, that in
the case of offenders sentenced to death, the President has three years to
decide whether or not to invoke any of his powers under Article 121. If he
does not do so, the sentence of death is commuted to one of life imprison-
ment. This amounts to substituting a less severe form of punishment for
a punishment imposed on the offender.®® However, the three-year dead-
line does not apply to other categories of offenders. Thus, the President
could take longer than three years to make a decision under Article 121
in case of the offenders not sentenced to death.

The issue of whether Article 121 is applicable to a person who has
been sentenced to death by the field court martial arose in the case of
Uganda Law Society and Another v Attorney General.® In this case, dur-
ing a disarmament operation in one part of the country, two soldiers
sneaked’ out of their barracks, staged an illegal roadblock and murdered
three civilians in the course of an armed robbery.*® They were prosecuted
for murder before a field court martial, which had been established by the
President for the disarmament operation, and on the same day of the trial,
they were convicted, sentenced to death and executed by a firing squad.”
The issue before the Constitutional Court was whether their constitu-
tional right to a fair trial had been violated. In answering this issue in the
affirmative, the Court also dealt with the issue of prerogative of mercy. It
first referred to the then section 92 of the Uganda Peoples Defence Act
which allowed the President to exercise the prerogative of mercy pursuant
to the advice of the High Command.?? It held that the effect of section 92
was to replace the Advisory Committee on the Prerogative of Mercy with
the High Command ‘in cases decided by military courts.””® The Court
reproduced Article 121 of the Constitution and held that:

<

This procedure, however, does not apply where the punishment, pen-
alty, sentence or forfeiture has been imposed by a Field Court Martial.

88 Sections 6 and 7 of the Law Revision (Penalties in Criminal Matters) (Miscellaneous
Amendments) Act, Act 19 of 2021 give effect to the Court’s judgement.

8 Uganda Law Society and Another v Attorney general (Constitutional Petition 2 of
2002; Constitutional Petition 8 of 2002) [2009] UGCC 4 (5 February 2009).

% Ibidem, p. 33.

°l Ibidem, p. 2.

%2 Ibidem, p. 42. Section 92 provided that “The President shall, while exercising
his powers under article 121 of the constitution, be advised by members of the High
Command in cases falling under this Act.”

% Ibidem, p. 42.
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This does not mean that the President does not exercise the preroga-
tive of mercy in those cases handled by the Field Courts Martial. He
can definitely exercise it but without the intervention of the Advisory
Committee on the Prerogative of Mercy.”*

In the above decision, the Constitutional Court held that Article 121
is applicable to cases where the offenders were convicted by a field court
martial. This reasoning is contrary to the drafting history of Article 121(6).
However, as discussed above, the drafting history of Article 121(6) shows
that the field martial court exception is only applicable where there is
a war. On the facts before the Court, there was no armed conflict. It was
a disarmament operation. Therefore, there was still time to ‘save’ the ac-
cused and prosecute them before other military courts or civil courts for
the offence of murder. Secondly, the accused’s conduct did not endanger
the operation as contemplated by the drafters of the Constitution. They
should not have been court martialled before the field court martial. It is
worth noting that the UPDF Act which contained section 92 to which the
Court referred has since been repealed. The applicable provision is now
section 243 of the 2005 UPDF Act which states that ‘[n]othing in this Act
shall be construed as restricting or regulating the exercise of the prerogative
of mercy conferred on the President by article 121 of the Constitution.”
This implies that even in cases where people are convicted by military
courts, their cases have to go through the Advisory Committee on the
Prerogative of Mercy. However, this does not change the position that
Article 121 does not apply to cases where soldiers have been convicted
and by a field court martial during an armed conflict.

In all the above cases, Ugandan courts have dealt with Article 121 after
the offenders had been convicted and sentenced by courts. The debates of
the Constituent Assembly show, inter alia, that the delegates were of the
view that the President can only pardon a person once his/her sentence has
become final. This means that if courts are to interpret Article 121(4)(a)
in the light of its drafting history, they are likely to conclude that the
President can only pardon a person who has been sentenced by a court
and the sentence is final. However, literally interpreted, Article 121(4)(a)
creates room for the argument that the President can also pardon a per-
son who has been convicted before he/she has been sentenced. This is
because Article 121(4)(a) provides that the President may ‘grant pardon
to any person convicted of an offence.” It does not say that the President
may ‘grant pardon to any person convicted of and sentenced for an of-
fence.” This literal interpretation would be in line with the approach taken

%4 Ibidem, p. 41-42. See also p. 61.
% Uganda Peoples’ Defence Forces Act, Act 7 of 2005 (Cap 330).
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by the Supreme Court of Ghana. Article 72(1)(a) of the Constitution of
Ghana (1992), like Article 121(4)(a) of the Constitution of Uganda, pro-
vides that ‘[t|he President may, acting in consultation with the Council
of State — grant to a person convicted of an offence a pardon either free
or subject to lawful conditions.” In Agbemava, Tuah-Yeboah, Bediatuo v
Attorney General,’® the Supreme Court of Ghana referred to Article 72(1)(a)
of the Constitution and held that ‘[tlhe power of pardon may thus be
exercised even before sentence is imposed by the court, once a conviction
has been pronounced’ and that ‘[i]t is only in matters of remission of
sentence that will depend on the imposition of a sentence.”” Since
Ugandan courts find decisions of Ghanaian courts persuasive,”® they
could rely on the above Supreme Court decision in interpreting Article
121(4)(a) of the Constitution. Another important issue relates to the
effect of a free pardon. It is to this issue that we turn.

5. Effect of a free pardon on the conviction and sentence

Article 121(4)(a) provides for two types of pardons — a free pardon and
a pardon with lawful conditions. Ugandan legislation and case law are si-
lent on the differences between these two types of pardons and the crite-
ria that should be in place for the president to grant one of them. Practice
shows that the President has often granted pardons on humanitarian
grounds.” However, the reports on these pardons do not explain wheth-
er the offenders are granted free or conditional pardons. In cases where
the President has pardoned the offenders, they are released from prison
immediately. The prison authorities refer to this as a ‘total pardon.’®

% Agbemava, Tuah-Yeboah, Bediatuo v Attorney General [2018] GHASC 52
(21 November 2018).

7 Tbidem, p. 12.

% Cases in which the Ugandan Court of Appeal, Constitutional Court and Supreme
Court have relied on the decisions of the Supreme Court of Ghana include: Kiiza Besigye
v Attorney General (Constitutional Petition No. 13 of 2009) [2016] UGCC 1 (29 January
2016); Uganda Post Limited v Mukadisi [2023] UGSC 58 (29 November 2023); Bank of
Uganda v Betty Tinkamanyire [2008] UGSC 21 (16 December 2008); and Mabirizi Kiwanuka
v Attorney General (Civil Application No. 549 of 2022) [2022] UGCA 226 (19 August 2022).

% See for example, Chris Kiwawulo, “Museveni Pardons 79 prisoners” The New
Vision, 17 January 2022, accessed September 1, 2024 https://www.newvision.co.ug/cate-
gory/news/museveni-pardons-79-prisoners-NV_124592 ; TRT Africa, “Ugandan President
Museveni pardons 200 inmates” 28 August 2023, accessed September 1, 2024 https://
trtafrika.com/africa/ugandan-president-museveni-pardons-200-inmates-14723561

190 Kenneth Kazibwe, ‘Over 1600 prisoners miss out on Museveni pardon’ Nile Post,
28 August 2023, accessed September 1, 2024 https://nilepost.co.ug/news/169923/over-
1600-prisoners-miss-out-on-museveni-pardon
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Therefore, since no conditions are imposed on these pardons, they can be
classified as free pardons. Free pardons have also been used as a means of
decongesting prisons.!°! There are also instances in which the President
has commuted the sentences of some offenders.'** In cases of conditional
pardons, there is no doubt that it does not expunge the conviction. Its
effect is to reduce the length or severity of the sentence if the offender
meets the conditions imposed. Ugandan legislation and case law are also
silent on the legal effect of a free pardon. In particular, legislation does
not specify whether a free pardon expunges a conviction.

Practice from some countries shows that a free pardon can only be
granted in exceptional circumstances. For example, in South Africa, leg-
islation provides that the president can grant a free pardon to a convicted
person if ‘evidence has since become available which materially affects
his conviction.”'®® Likewise, in Canada!®* and Australia,'® a free person
can only be granted to a person who was wrongfully convicted. In the
United Kingdom, a free pardon is ‘reserved for cases where it can be estab-
lished that the convicted person was morally and technically innocent.’%
In other words, it ‘may relate to miscarriages of justice.”'?” Legislation in
some countries, such as South Africa,'® Canada,'®”® and New Zealand!'?

101 Kenneth Kazibwe, “Prisons list 680 inmates for Museveni pardon’ Nile Post, 26 July
2021” accessed September 1, 2024 https://nilepost.co.ug/news/111179/prisons-list-680-
inmates-for-museveni-pardon

102 Tt is reported that the President commuted death sentences to life imprisonment.
See William Tayeebwa, “Uganda: 16 Prisoners Escape Death Museveni Pardons 5207
15 July 2000, accessed September 1, 2024 https://allafrica.com/stories/200007170002.
html

103 Section 327 of the Criminal Procedure Act, 51 of 1977.

104 Section 748(3) of the Criminal Code (R.S.C, 1985, c. C-46) provides that “Where
the Governor in Council grants a free pardon to a person, that person shall be deemed
thereafter never to have committed the offence in respect of which the pardon is granted.’
In Canada (Minister of Citizenship and Immigration) v. Saini (CA.), 2001 FCA 311 (CanLII),
[2002] 1 FC 200, para 40, the Federal Court of Appeal held that, ‘a free pardon can only
be granted by the Governor in Council where a person has been wrongly convicted, and
even then, there are established procedures that must be followed.”

105 Section 85ZR of the Crimes Act, 1914 (pardons for persons wrongfully convicted).

196 R v Secretary of State for the Home Department ex p. Bentley [1993] EWHC
Admin 2 (07 July 1993).

107 Shields, R (on the application of) v Secretary of State for Justice [2008] EWHC 3102
(Admin) (17 December 2008) para 19.

108 Section 327 of the Criminal Procedure Act, 51 of 1977.

109 Section 748(3) of the Criminal Code (R.S.C, 1985, c. C-46) provides that “‘Where
the Governor in Council grants a free pardon to a person, that person shall be deemed
thereafter never to have committed the offence in respect of which the pardon is granted.’

110 Section 407 of the Crimes Act (1961) provides that “‘Where any person convicted
of any offence is granted a free pardon by the Sovereign, or by the Governor-General in
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provides that a free pardon expunges a conviction and sentence. This is
explained by the fact that a free pardon in those countries can only be
granted to a person who was wrongfully convicted. In other words, to
a person who should not have been convicted in the first place. Likewise,
in Slovakia, legislation provides that an individual pardon expunges
a conviction.!'!!

In some countries where legislation is silent on whether a free pardon
expunges a conviction, courts have held that it does not. This has been
the case in countries such as the United Kingdom,'"* Barbados,'"? Fiji,'"*
Australia,'s Swaziland!'® and Pakistan.!!” Since a free pardon does not
quash a conviction in these countries, courts have held that at common
law, only a court can quash the conviction through an acquittal.'® In
Australia'"® legislation provides that a free pardon can only be granted in
cases where a person was wrongfully convicted. Legislation also provides
for the procedure which a person to whom a free pardon has been granted
has to follow and ask the court to quash the conviction.'?° In Eastman v
Director of Public Prosecutions,'*' the High Court of Australia referred to
case law from England and Australia and explained the reason why a free
pardon does not automatically quash a conviction:

At common law the pardon “is in no sense equivalent to an acquittal. It
contains no notion that the man to whom the pardon is extended never
did in fact commit the crime, but merely from the date of the pardon
gives him a new credit and capacity.” In England it has been held that at

the exercise of any powers vested in him or her in that behalf, that person shall be deemed
never to have committed that offence: provided that the granting of a free pardon shall not
affect anything lawfully done or the consequences of anything unlawfully done before it
is granted.’

W Cacko v Slovakia (Application no. 49905/08)(22 July 2014) para 32.

"2 R v Secretary of State for the Home Department ex p. Bentley [1993] EWHC
Admin 2 (07 July 1993).

113 Boyce and Joseph v The Queen [2002] BBSC 16 (27 March 2002).

114 Commissioner of Prisons v Raikali [1998] FJHC 219; HBC0376.1998 (1 September
1998).

1S Armstrong v R [2021] NSWCCA 311 (16 December 2021).

16 Mabila v The Director of Public Prosecutions and Others (1531 of 2016) [2021]
SZHC 108 (12 July 2021).

17 Mian Muhammad Nawaz Sharif v. Federation of Pakistan (CP No. 200/2009) [2009]
PKSC 7 (17 July 2009) para 13.

18 Boyce and Joseph v The Queen [2002] BBSC 16 (27 March 2002) (Barbados).

119 Section 85ZR of the Crimes Act, 1914 (pardons for persons wrongfully convicted).

120 See generally, Armstrong v R [2021] NSWCCA 311 (16 December 2021).

21 Eastman v Director of Public Prosecutions (ACT) [2003] HCA 28; 214 CLR 318; 198
ALR 1; 77 ALJR 1122 (28 May 2003).
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common law, “the effect of a free pardon is such as, in the words of the
pardon itself, to remove from the subject of the pardon, ‘all pains pen-
alties and punishments whatsoever that from the said conviction may
ensue,” but not to eliminate the conviction itself”....The common law
conception of a conviction is that, by it, the convicted person receives
justice; the common law conception of a pardon is that, by it, the con-
victed person receives mercy, notwithstanding the demands of justice.
Once it is apparent that the conviction is unjust, the convicted person
should receive something different from a pardon, which grants mer-
cy but assumes the validity of the conviction. Only a court can quash
a conviction. “At the heart of the pardoning power there is a paradox.
To pardon implies to forgive: if the convicted person is innocent there is
nothing to forgive.”!2

In the light of the above jurisprudence, it is argued that in Uganda,
since a free parson is not granted to a person who was wrongfully con-
victed, it does not expunge a conviction. Although Ugandan legislation
is silent on whether a free pardon expunges a conviction, some pieces of
legislation create room for the argument that once a free pardon has been
granted, the person’s rights or status prior to the conviction are restored.
For example, section 52 of the Uganda Citizenship and Immigration
Control Act'? includes a list of persons who are prohibited immigrants
and whose entry or presence in Uganda is unlawful. Section 52(h) pro-
vides that such persons include:

any person who, not having received a free pardon, has been convicted
in any country, for murder, or any offence for which a sentence of im-
prisonment has been passed for any term, and who by reason of the
circumstances connected with the offence is declared by the Minister to
be an undesirable immigrant; except that this paragraph shall not apply
to offences of a political character not involving moral turpitude.

The above section shows that a person who was convicted of any of
the above offences but granted a free pardon is not a prohibited immi-
grant in Uganda. This is the case whether or not that person’s conviction
was quashed in the foreign state (in countries where a separate procedure
has to be followed to have the conviction quashed after a person has
been granted a free pardon). What matters is that he or she was granted
a free pardon. Likewise, section 4(1) of the Armed Forces Pensions Act!*
provides that:

122 Thidem, para 98 (references removed).
123 Uganda Citizenship and Immigration Control Act, (2015) Chapter 66.
124 Armed Forces Pensions Act, Chapter 295.
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Where any person to or in respect of whom a pension, gratuity or allow-
ance may be or has been awarded under this Act (hereafter referred to as
“the pensioner”) — (a) is serving a term of imprisonment or detention,
or is detained in an approved school or a remand home under a sentence
or order of any competent court, whether within or without Uganda,
for any crime or offence; ....[T]he President may withhold the pension,
gratuity or allowance or, if it has been awarded, direct that it shall be
forfeited as from such date, including any past date, as he or she may
think fit; but the pension, gratuity or allowance shall be restored with
retrospective effect in the case of a person who after conviction at any
time receives a free pardon.

The use of the word ‘shall’ means that once the person in question has
been granted a free pardon, his/her benefits must be restored. However,
a different approach is taken in the Advocates Act.'* Section 12(1)(h) of
this Act provides that the

[R]egistrar shall refuse to issue or renew a practising certificate of any
advocate who, on the date of his or her application for the certificate —
has been convicted of a criminal offence involving moral turpitude and
sentenced to imprisonment for a term of one year or more, without the
option of a fine.

Section 12(2) of the same Act provides that ‘[n]otwithstanding any-
thing contained in subsection (1), in the case of an advocate falling under
paragraph (h), the chief registrar may, if the advocate has been granted
free pardon, issue or renew his or her practising certificate.” The use of the
word ‘may’ implies that the Chief Registrar has the discretion whether or
not to issue or renew a practicing licence of an advocate who has received
a free pardon. If the effect of a free pardon is to expunge a conviction and
the person in question is, in the eyes of the law, taken to never have com-
mitted the offence, the word ‘may’ under section 12(2) should be inter-
preted as shall. However, since Ugandan law does not provide that a free
pardon expunges a conviction, the Chief Registrar’s discretion under sec-
tion 12(2) remains valid. At common law, a pardon restores the rights of
its beneficiary from the time it is granted. The Court of Appeal of Vanuatu
referred to case law from the United Kingdom and the United States and
held that ‘a pardon does not undo events that have already happened, or
remove rights that have become vested in a third party.’!?¢

Another important issue that relates to pardons is the time at which
they can be granted. In many cases, pardons, especially conditional par-

125 Advocates Act, Chapter 267.
126 Sope Maautamate v Speaker of Parliament [2003] VUCA 5 (9 May 2003), p. 4.
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dons, are granted before a person has completed serving the sentence.
This explains why, for example, the Canadian Supreme Court held, a con-
ditional ‘pardon only removes the disqualifications resulting from a con-
viction, and does not erase the conviction itself.”'*” Thus, jurisprudence
from the Canadian Supreme Court shows that conditional pardons in
that country include: ‘(1) the ordinary and partial pardon...which con-
sists of the remission, in whole or in part, of a sentence without reviewing
the issue of the person’s guilt; [and] (2) the conditional pardon...which
can amend the initial sentence imposed by the court and make it subject
to certain conditions.’'?® Likewise, the Federal Court of Australia held that
one of the examples of a conditional pardon is ‘where a convicted person
is relieved from the penalty imposed on condition that he or she undergo
some lesser penalty.’'?® The Federal Court of Australia held that ‘the fact
that the sentence imposed after conviction has been carried into effect
or served in full does not mean that either a free or conditional pardon
cannot be granted.”'*° In countries such as New Zealand™' and the United
Kingdom, free pardons can even be granted posthumously.!** The same
approach has been followed in Uganda where the President pardoned
a person who had been sentenced to imprisonment for corruption and
also ordered to compensate the state for loss it incurred because of his
corrupt activities.!??

It has been demonstrated above that when a person is granted a free
pardon, he/she is released from prison. However, the pardon does not
expunge his/her conviction. This raises the question of whether a free
pardon can also exonerate an offender from compensating his/her victim
in case where the court ordered him/her to compensate them in addition
to serving a prison sentence or another form of sentence.!* It is argued

127 Canada (Minister of Citizenship and Immigration) v. Saini (CA.), 2001 FCA 311
(CanlLlII), [2002] 1 FC 200, (Federal Court of Appeal) para 40.

128 Therrien (Re), 2001 SCC 35 (CanLII), [2001] 2 SCR 3 para 114.

129 Ogawa v Minister for Immigration and Border Protection [2018] FCA 62 (9 February
2018) para 85.

130 Tbidem, para 85.

131 See Mokomoko (Restoration of Character, Mana, and Reputation) Act 2013.

132 See for example, R v Secretary of State for the Home Department ex p. Bentley [1993]
EWHC Admin 2 (07 July 1993).

133 Charles Etukuri, ‘Museveni Pardons Former PS Kashaka’ 05 October 2024.
Available at https://www.newvision.co.ug/category/news/museveni-pardons-former-ps-
kashaka-NV_197176

134 For example, section 197 of the Magistrates Courts Act (Chapter 16) provides that
‘(1) When any accused person is convicted by a magistrate’s court of any offence and it ap-
pears from the evidence that some other person, whether or not he or she is the prosecutor
or a witness in the case, has suffered material loss or personal injury in consequence of
the offence committed and that substantial compensation is, in the opinion of the court,
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that in case where the court ordered the offender to compensate his/her
victims, the amount of compensation is the victim’s property or interest
in property which is protected under Article 26 of the Constitution.'
Thus, the pardoned offender must compensate the victim. Alternatively,
the state should compensate him/her. Otherwise, the victim would have
been deprived of his/her property unlawfully. It is also important to re-
member that a compensation order is not a form of penalty. It is an an-
cillary order. Article 126(2)(c) of the Constitution obligates courts, in
both civil and criminal matters, to ensure that ‘adequate compensation’
is ‘awarded to victims of wrongs.” The pardon does not affect the victim’s
right to property. Related to the above is whether a pardon can exonerate
a person from compensating the state if the court ordered him or her to
do so. Article 164 of the Constitution provides that:

(1) The Permanent Secretary or the accounting officer in charge of
a Ministry or department shall be accountable to Parliament for the
funds in that Ministry or department.

(2) Any person holding a political or public office who directs or con-
curs in the use of public funds contrary to existing instructions shall be
accountable for any loss arising from that use and shall be required to
make good the loss even if he or she has ceased to hold that office.

recoverable by that person by civil suit, the court may, in its discretion and in addition to
any other lawful punishment, order the convicted person to pay to that other person such
compensation as the court deems fair and reasonable.

(2) When any person is convicted of any offence under Chapters XXV to XXX, both
inclusive, of the Penal Code Act, the power conferred by subsection (1) shall be deemed
to include a power to award compensation to any bona fide purchaser of any property in
relation to which the offence was committed for the loss of that property if the property
is restored to the possession of the person entitled to it.

(3) Any order for compensation under this section shall be subject to appeal, and no
payment of compensation shall be made before the period allowed for presenting the ap-
peal has elapsed or, if an appeal is presented, before the determination of the appeal.

(4) At the time of awarding any compensation in any subsequent civil suit relating to
the same matter, the court hearing the civil suit shall take into account any sum paid or
recovered as compensation under this section.’

135 Article 26 of the Constitution provides that ‘(1) Every person has a right to own
property either individually or in association with others.

(2) No person shall be compulsorily deprived of property or any interest in or right
over property of any description except where the following conditions are satisfied —
(a) the taking of possession or acquisition is necessary for public use or in the interest of
defence, public safety, public order, public morality or public health; and (b) the compul-
sory taking of possession or acquisition of property is made under a law which makes
provision for (i) prompt payment of fair and adequate compensation, prior to the taking
of possession or acquisition of the property; and (ii) a right of access to a court of law by
any person who has an interest or right over the property.’
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The drafting history of Article 164 shows that it was meant to ensure
that political and public officials are held accountable for misusing public
funds. In its report, the Constitutional Commission wrote that:

[W]e have sought to ensure leaders do not escape liability for corrupt
misuse of public funds or property. It has been recommended that both
ministers and permanent secretaries to ministries or departments should
be accountable for management of public funds. If either of them directs
misuse of funds both may be required to account for or make good the
resulting loss.!3¢

Hence, Clause 191(2) of the Draft Constitution provided that:

A Minister or any person holding a public office who directs an account-
ing officer or any other officer to apply or use public funds contrary to
law or to existing instructions shall be accountable for any loss arising
from such directions and may be required to render an account or to
make good the loss even if he has ceased to be a Minister or to hold
public office.

After a lengthy debate, which is not necessary to reproduce here, the
Constituent Assembly delegates amended Clause 191 and, for example,
replaced the word ‘minister’ with ‘a person holding a political office’ and
deleted the words ‘contrary to law.’*3” Although the delegates deleted the
words ‘contrary to law’ from Clause 191, they understood ‘contrary to
existing instructions’ to include instances where the misuse of the public
funds amounted to the commission of an offence. That is why some of
the them suggested if, after leaving office, any person holding a political
(for example, a minister) or public (for example, a permanent secretary)
office who had a role to play in the misuse of public funds should be
charged after he is no longer in office’*® because he/she ‘is an accomplice
in that offence.’’® In other words, he/she should be held ‘personally re-
sponsible’ for the loss.'*° It was explained that in cases where any political
or public official spent money ‘contrary to law’, he/she was to be person-
ally responsible for that ‘illegality’!*' This meant that he/she was liable

<

136 Report of the Uganda Constitutional Commission: Analysis and Recommendations
(1993), para 20.42.

137 Proceedings of the Constituent Assembly (1995), 2718-2725.

138 Jbidem, at 2716 (Mr Karuhanga).

139 Tbidem, at 2716 (Mr Rwomushana).

140 Tbidem, at 2717 (Dr Mugyenyi).

141 Tbidem, at 2717 (Mr Mulenga).
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to ‘be in jail’ for such conduct.'** It was added that political and public
officials involved in embezzling public funds should all be ‘held account-
able because in most cases, they are eating [the money] together.”'** The
provision was meant to ensure that Cabinet Ministers and other public
officials who misappropriate public funds or play any role in the misuse
of public funds are aware of the ‘consequences after committing whatever
crimes they have committed.”** Thus, it would deter political and public
officials from misappropriating public funds and also from instructing
others to commit such ‘a wrong’ leading to ‘public loss.”'** The drafting
history of Article 164 shows, inter alia, that the delegates contemplated
two ways in which political or public officials who misuse public funds
are to make good the loss in question. First, by refunding that money to
the state (without a conviction); and second, in the event of a conviction,
by compensating the state. Thus, a political or public officer who has
been convicted of an offence involving the misuse of public funds and
ordered to compensate the state for the loss incurred because of his/her
crime, has a constitutional obligation to ‘make good the loss.” This means,
inter alia, that the presidential pardon does not exonerate him or her
from compensating the state. This is a constitutional obligation.
However, there appears to be a tension between Articles 164(2) and
121(4)(d). Under Article 121(4)(d), the President is empowered to ‘remit
the whole or part of a punishment imposed on a person or of a penalty
or forfeiture otherwise due to Government on account of any offence.’
Interpreted in isolation, Article 121(4)(d) creates room for the argument
that the President can ‘exempt’ a person from making good the loss he/
she caused to the government. However, one of the rules of constitutional
interpretation is that of constitutional ‘harmony.’” As the Supreme Court
held in Attorney General v Nakibuule,'*® ‘the entire Constitution has to be
read as an integrated whole and no one particular provision destroying
the other but each sustaining the other. This is the rule of harmony, rule
of completeness and exhaustiveness and the rule of paramountcy of the
written Constitution.”*” The Court added that ‘both purpose and effect
are relevant in interpreting the provisions.”'*® Article 164(2) is meant to,

142 Thidem, at 2718 (Mr Karuhanga).

143 Tbidem, at 2718 (Dr Byaruhanga). See also 2720 where the delegate, Mr. Kaijuka,
dealt with misappropriation of government funds.

144 Tbidem, at 2723 (Mr Bageya). See also 2724-2725.

145 Ibidem, at 2725 (Prof. Kanyeihamba).

146 Attorney General v Nakibuule (Constitutional Appeal 2 of 2016) [2018] UGSC 62
(11 July 2018).

147 Tbidem, 20.

148 Tbidem, 20.



PPK.2024.08.02.02 s. 34 z 37 Problemy Prawa Karnego

inter alia, combat corruption. There are different constitutional provisions
which require the government'*® and citizens™® to put in place effect
measures to combat corruption. Thus, exonerating a person from mak-
ing good the loss he/she caused to the government is an indirect way
of encouraging corruption hence undermining various constitutional
provisions. Therefore, Article 121(4)(d) should not be interpreted as em-
powering the President to render Article 164(2) superfluous. As men-
tioned above, a compensation order is not a form of penalty. Therefore,
Article 121(4)(d) does not apply.

6. Conclusion

In this article, the author has discussed the drafting history of Article
121 of the Constitution of Uganda and the circumstances in which the
President can grant pardons to people who have been convicted of of-
fences. The author has also dealt with the circumstances in which the
President can pardon a person before he/she is convicted of an offence
under Article 28(10) of the Constitution. The author has also discussed
the limitations on the president’s powers under both Articles 28(10) and
121 of the Constitution. Cases in which courts have interpreted or relied
on Articles 28(10) and 121 of the Constitution and the legal effects of
a free pardon have also been discussed. It has also been demonstrated
that Article 121 does not apply to sentences imposed by the Field Court
Martial and that Ugandan legislation does not provide the circumstances
in which a prisoner can apply for a presidential pardon. It is recommend-
ed that Uganda may have to amend its legislation to provide for clear cir-
cumstances in which a person can apply for a presidential pardon"' and

149 For example, National Directive and Objective Principle of State Policy XXVII(iii)
provides that ‘All lawful measures shall be taken to expose, combat and eradicate corrup-
tion and abuse or misuse of power by those holding political and other public offices.’
Article 225(1)(b) provides that one of the functions of the Inspectorate of Government is
‘to eliminate and foster the elimination of corruption, abuse of authority and of public
office.” See also Article 232(2)(e) (Parliament to establish a special court for combating
corruption); and Article 233(2)(b)(ii) which provides that the Leadership Code of Conduct
shall prohibit conduct ‘likely to lead to corruption in public affairs.’

150 Article 17(1)(i) provides that it is the duty of every citizen ‘to combat corruption
and misuse or wastage of public property.’

151 The right to seek pardon, for those sentenced to death, is provided for under Arti-
cle 6(4) of the International Covenant on Civil and Political Rights (1966) which provides
that ‘Anyone sentenced to death shall have the right to seek pardon or commutation of
the sentence. Amnesty, pardon or commutation of the sentence of death may be granted
in all cases.’
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also for the circumstances in which the President can refuse or grant par-
dons. This enables the applicant to know whether or not he/she qualifies
to apply and could prevent the President from abusing his/her preroga-
tive powers. It also enables offenders to know whether the President was
justified in rejecting their application(s) for a pardon. A similar approach
has been followed in some countries such as Lithuania,!*> Hungary,'** the
Netherlands'* and Georgia.'> Legislation should also be enacted to ex-
pressly provide whether a free pardon expunges a conviction. In many cas-
es where the President has granted pardons, it is not always clear whether
it is a free pardon or a conditional pardon. This has to be clarified.
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1. Introduction

The discussion on the location of digital evidence involves a theoreti-
cal examination of the legal aspects related to law enforcement’s acquisi-
tion of such evidence. It addresses the ambiguity of the location of digital
data when using online storage solutions (cloud storage) and the related
jurisdictional issues faced by law enforcement agencies in obtaining this
sort of evidence. Digital data must always be stored on a physical storage
media, and in the case of cloud storage, investigators often do not know
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where this physical media (in this case, the server) are located.! Cloud
service providers frequently use servers located in various cities, countries,
and even continents with user data often being stored simultaneously on
multiple servers for protection in case one of them fails.? This means that
not only can the user or the person investigating the content of a cloud
not be certain of the location where the data is stored, but they may also
not know how many duplicates exist on how many servers, where those
servers are located, and from which one they are accessing the data at any
given moment. Online services can be provided from anywhere, meaning
that in the country where the provider offers the service, there is no need
for physical infrastructure, premises, or staff.> The problem relates to the
investigation of remote, internet-connected devices, for example servers,
that store email not yet downloaded to the user’s computer. When an
investigator accesses a foreign internet server, they effectively leave their
local jurisdiction and enter a foreign jurisdiction, raising questions about
the legality of their actions and the appropriateness of a national judge’s
search order, which serves as the legal basis for investigating the device.
While the use of digital evidence used to be limited mainly to cases of
cybercrime, these days this type of evidence is common in cases involving
all types of crimes.’ The gathering of digital evidence presents certain op-
portunities (for example, it can be obtained with relative ease) as well as
challenges, especially concerning the reluctance of governments to allow
foreign law enforcement to gather evidence across borders, even in cyber-
space.® The problem pertains to the concept of territorial jurisdiction in the

I NIST, “Digital Evidence Preservation. Considerations for Evidence Handlers,”
September 2022, https://nvlpubs.nist.gov/nistpubs/ir/2022/NIST.IR.8387.pdf, 1.

2 Michalas Antonis and Yigzaw Kassaye Yitbarek: “LocLess: Do you Really Care
Where Your Cloud Files Are?,” IEEE International Conference on Cloud Computing
Technology and Science, Luxembourg: The Institute of Electrical and Electronics Engineers
(2016): 515.

3 Recital 7 of Regulation (EU) 2023/1543 of the European Parliament and of the
Council of 12 July 2023 on the European Production Order and the European Preservation
Order for electronic evidence in criminal proceedings and on the execution of custodial
sentences following criminal proceedings.

4 Janja Bernard, “Problematika pregona racunalni$kega kriminala in uporabe digital-
nih dokazov z vidika drZavnega toZilstva,” in Digitalna forenzika v kazenskih postopkih,
ed. Liljana Selinsek (Ljubljana: GV Zalozba, 2008), 77.

5 Alberto R. Gonzales, Regina B. Schofield and David W. Hagy,” Digital Evidence
in the Courtroom: A Guide for Law Enforcement and Prosecutors,” Washington: U.S.
Department of Justice, Office of Justice Programs, 2007, https://www.ojp.gov/pdffiles1/
nij/211314.pdf, xi.

¢ Robert J. Currie, “ Cross-Border Evidence Gathering in Transnational Criminal
Investigation: Is the Microsoft Ireland Case the ‘Next Frontier’?,” Canadian Yearbook of
international Law, vol. 54 (2017): 66.
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digital age, where national borders become blurred from the perspective
of daily interactions of information-savvy individuals. An investigator
may have full access to a crucial piece of evidence, but the question arises
whether obtaining this evidence is permissible, as it is located on a device
situated abroad. In such a situation, the investigator may not feel like
they are conducting an investigative action in a foreign country, as they
are physically operating their own computer within their jurisdiction.
However, they are still accessing an IT system on a device located outside
their jurisdiction.

The investigation of data obtained online can raise sovereignty is-
sues if it involves accessing data located abroad or stored on electronic
devices located in a foreign country. This brings into question the in-
fringement of the sovereignty of other states. Analysing these problems
requires a consideration of both technical and normative aspects. If the
data being accessed (and consequently obtained) is located on servers in
another country, the investigating state undertakes a sovereign act within
another state.” Territorial sovereignty is therefore violated when foreign
investigators access foreign IT systems without permission (even if this is
done to investigate or stop a cyberattack originating from that country).?
Accessing digital evidence is often complicated by (according to some)
outdated territorial rules and the involvement of foreign IT service provid-
ers. As a result, cross-border acquisition of digital evidence frequently ne-
cessitates the use of time-consuming instruments of international mutual
legal assistance.” Whether such a stringent system is necessary, impracti-
cal or a downright thorn in the heel of criminal investigators is up for
debate and it certainly concerns the question of where digital evidence
is actually located.

Compared to criminal offenders, law enforcement agencies are sig-
nificantly limited in their investigations when it requires obtaining and
analysing digital evidence, especially when such evidence is stored re-
motely. In addition to national legislative restrictions, their work is hin-
dered by international borders, as accessing data content on remote de-

7 Ulrich Sieber and Carl-Wendelin Neubert, ,,[ransnational Criminal Investigations in
Cyberspace: Challenges to National Sovereignty,” Max Planck Yearbook of United Nations
Law Online, vol. 20, no.1 (2017): 254-255.

8 “Sovereignty and jurisdiction,” E4] University Module Series: Cybercrime,
Module 7: International Cooperation against Cybercrime, United Nations Office on Drugs
and Crime, accesed May 25, 2024, https://www.unodc.org/e4j/en/cybercrime/module-7/
key-issues/sovereignty-and-jurisdiction.html#:~:text=Cybercrime%20jurisdiction%20
is%20established %20by,interests%20and%20security%200f%20the.

° Athina Sachoulidou, “Cross-border access to electronic evidence in criminal matters:
The new EU legislation and the consolidation of a paradigm shift in the area of ‘judicial’
cooperation,” New Journal of European Criminal Law, vol. 0, no. 2 (2023): 2.
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vices raises questions about respecting the sovereignty of the countries
where these devices are located. ' These types of reservations are cer-
tainly not absurd. They serve an important purpose, not only from the
standpoint of protecting national sovereignty but also national security.
Accessing various types of digital data is critical for preventing and ef-
fectively combating modern criminal activity, but limited by legislation
in the jurisdiction where electronic data is stored, and the existence of
bilateral or international agreements on cross-border access to digital data
or evidence.'!

In cross-border acquisition of digital evidence, it is always necessary to
consider territorial sovereignty, as defined by the Court of International
Justice in the Lotus case.!? Stemming from this ruling, states must not
exercise their jurisdiction over the territory of other states.!* The prosecu-
tion of criminal offenses and related investigative actions fall within the
jurisdiction of the state, meaning that conducting such actions on the
territory of other states constitutes an infringement of their territorial
sovereignty. Due to the nature of digital evidence (it can be located any-
where in the world and accessed from practically anywhere), it is often
questionable where this type of evidence is actually located and which
copy of identical data a person is actually accessing.'*

The purpose of this article is to categorically define the types of deter-
mining the location of digital evidence that are currently established in
the international legal order, with a focus on the European Union, and to
identify the essential aspects of these types of determining the location
of digital evidence. In it, we highlight that the location of digital evidence
is primarily tied to the location of storage units, while taking into the ac-
count that in international law, legally fictitious alternative approaches to
determining the location of digital evidence have been developed. In line
with these developments, considering the issue of the location of digital
evidence from the perspective of state sovereignty and the jurisdiction of
law enforcement authorities, as well as the need for international coop-

10 Sieber and Neubert, ,Transnational Criminal Investigations in Cyberspace:
Challenges to National Sovereignty,” 244-245.

11 Stanislaw Tosza, “ Gathering Electronic Evidence for Administrative Investigations.
Exploring an Under-the-Radar Area“, eucrim, no. 0 (2024): 2.

12 Permanent Court of International Justice, “Affaire Du “Lotus” ... = The Case
of the S.S. “Lotus,” accessed 12.8.2024, https://www.worldcourts.com/pcij/eng/
decisions/1927.09.07_lotus.htm.

13 Sieber and Neubert, ,Iransnational Criminal Investigations in Cyberspace:
Challenges to National Sovereignty,” 253.

14 Tdentical copies of a file can be located in different locations. This is particularly
common and relevant in case of multiple backups, which, by their very nature, often exist
in multiple locations for security reasons.
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eration among law enforcement agencies to effectively combat crime, we
can expect the development of some form of a shared digital investigative
territory.

2. Where is the data?

The issue discussed here pertains to stored files rather than the con-
tent that is being created. When we talk about cross-border acquisition of
digital evidence, we refer to stored and existing data content.!’ The issue
pertains to the specific difference between acquiring existing files and
real-time surveillance. In the realm of digital evidence, we can encoun-
ter borderline situations where accessing a remote device in relation to
a specific file blurs the practical distinction between acquiring stored files
for investigative analysis and conducting direct real-time surveillance of
an individual’s activities. This involves scenarios where the user of a re-
mote device is still creating or modifying a specific file at the time of ac-
cess, highlighting the important distinction between an investigation of
an electronic device and real-time surveillance. This distinction is crucial
due to the different legal assumptions underpinning the lawful execution
of each investigative action. It presents a particularly specific situation
in remote investigation of electronic devices, compared to conventional
investigations where a device is initially seized, and a static identical copy
of data is created and later examined. In remote investigations, the user
often or at least potentially retains access to the device during law en-
forcement’s access. Even with this distinction, it would be necessary to
analyse when a file is considered stored in the context of the boundary
between investigating an electronic device and remotely monitoring its
use. Is the acquisition of an open file (a file available to an application on
the operating system for reading and/or writing)'® questionable from this
perspective? The crucial difference needs to be defined not purely from
a technical standpoint (the method or status of how the file is stored) but
from the user’s activity at the time of the investigative action concerning
the specific file. In other words, did the user interact with the file in any
way at the time of remote access and securing of the file? In line with this

15 Eurojust, “Trans-Border Access to Stored Computer Data under Article 32 of
the Budapest Convention on Cybercrime and Extraterritorial Powers.” accessed Janu-
ary 23, 2024, https://www.eurojust.europa.eu/sites/default/files/assets/trans-border-access-
to-stored-computer-data-under-article-32-of-the-budapest-convention-on-cybercrime-
and-extraterritorial-powers-23-01-2024.pdf: 2.

16 “open file,” Encyclopedia, PCmag, accesed April 30, 2024, https://www.pcmag.
com/encyclopedia/term/open-file
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explanation, the essential distinction would be the user’s actual engage-
ment with the file at the time of access, rather than the technical status
of the file.'” This is both a theoretical and practical issue of remote device
investigations, which could be the subject of its own paper as it deserves
a detailed analysis. For the purposes of this specific paper, it is essen-
tial that it pertains to files statically stored on a specific storage medium,
which are not being accessed or modified by anyone (at least as a gen-
eral rule or to the knowledge of the investigative authority) at the time
of their securing.

The question of the location of a certain piece of digital evidence pri-
marily relates to distinguishing between the informational content of
the evidence and its stored shape. From a technical perspective, digital
evidence is merely a series of electronic impulses, stored in a more or
less permanent form.'” When we talk about informational content, we
refer to the information or data presented or stored within the digital
evidence. This can relate directly to the contained information or the file
itself (for example a video of a committed crime), information that can
be extracted from the content of such evidence (such as bank transaction
data from a spreadsheet file), as well as information about the file itself
(metadata). Thus, digital evidence can contain developed information or
merely data from which information can be extracted through analysis
and comparison with other data. The storage unit as a carrier of digital
data represents the physical manifestation of digital evidence, much like
a piece of paper for a written document or a photograph. Information
itself can be located in many places simultaneously, and ultimately, it
can exist in the memory of any person. Even though certain information
can be found in various accessible places, the appropriateness of obtain-
ing or accessing specific information is tied to its’ actual accessed source.
In the modern digital age, accessing data and information stored on de-
vices worldwide has become so effortless that the physical location of
these devices is often not even considered. As a result, many question
the rationale behind rigidly assessing the legality of obtained digital evi-
dence with regard to the location of accessed devices. However, the as-
sessment of the legality of obtaining specific digital evidence in relation
to the particular source or device from which the evidence was acquired
becomes undoubtedly necessary when compared to other sources of evi-
dence. A defendant cannot be compelled to provide a defense or disclose
information solely because another person knows that information, re-

7 The difference is significant, as a computer user can leave a file open for an ex-
tended period of time without making any changes to it.

¥ Liljana Selinsek, “Digitalna forenzika v kazenskih postopkih.” In Digitalna foren-
zika v kazenskih postopkih, ed. Liljana Selinsek (Ljubljana: GV Zalozba, 2008), 31.
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gardless of whether the identity of that person is known and they are
otherwise obliged to testify. To this, one must sensibly add the extremely
important aspect of state sovereignty and the associated prohibition of
cross-border investigative actions, which substantiate the linking of the
location of digital evidence to a physical storage unit as a legal fact of
international public law.

When dealing with digital evidence, we must also consider the inter-
mediate stage between the physical storage medium and the contained
data or information, namely, the computer file. »A file is a container in
a computer system for storing information.«!” Files represent the digital
equivalent of physical information and data carriers in the domain of
documentary evidence, such as a piece of paper, a printed photograph, or
an audio recording on a magnetic tape. In the context of an actual investi-
gation, it is primarily the files that are acquired or secured. The reason for
this is that files serve as a medium through which data can be presented or
information can be conveyed to an individual in an understandable man-
ner. Therefore, to access their content, these files need to be opened using
a program that supports the specific file format.?® If an investigator were
to only acquire data contained within a file, it would mean copying the
data from an open file into another file, or creating a completely different
file to replicate the source data being acquired. An example of this would
be an investigator opening a text file on a computer using a text editor
and taking a screenshot of the displayed text. A comparable scenario in
the physical domain would be a police officer photographing a relevant
document found during a house search instead of seizing it. From this, we
can deduce that such copying of the digital representation of files is not
the most trustworthy method of obtaining evidence in criminal proceed-
ings, as it merely provides an assumed replica or approximation of the
original evidence. In criminal proceedings, to satisfy the requirement of
evidence authenticity, we strive to obtain the original, which in the digital
domain can only be represented by the original file containing the rel-
evant data. This distinction is important as defining the file as the actual
form of digital evidence theoretically provides an answer to the location
of digital evidence as tied to the location where the specific file with rel-
evant evidentiary content is stored.

When dealing with the process of obtaining evidence in criminal law,
we are foremost concerned with the sources of information rather than the

9 Margaret Rouse, “File,” Technopedia, accessed June 26, 2024, https://www.
techopedia.com/definition/7199/file

20 The file format is the structure of a file that tells a program how to display its con-
tents.« Computer Hope, Dictionary, “File format,” accessed June 26, 2024, https://www.
computerhope.com/jargon/f/file-format.htm.
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content itself. Legislation (typically) regulates the seizure of objects and
documents, the interrogation of witnesses, house searches, the examina-
tion of electronic devices, etc. Thus, the process, as it relates to obtaining
information from these sources, is determined by the form of the source
themselves. The content or anticipated content of the evidence is however
also important as investigative actions aim to obtain evidence related to
the specific investigated crime. The content of the examined electronic
device is crucial in assessing the appropriateness of the investigative meas-
ure in terms of the proportionality test between the means used and the
goal of the investigation, as stipulated by the European Court of Human
Rights in the case of Kruglov and Others v. Russia.?!

Similarly, we find prohibitions on conducting certain types of evidence
collection based on the content of the evidence. An example of this is the
interrogation or other investigative actions involving a lawyer in connec-
tion with their client. This is a special situation where such intrusion into
privacy is specifically limited due to attorney-client privilege. It is one of
the oldest recognized privileges for confidential communications®? which,
despite extensive practice, often encounters new legal questions and vio-
lations in the realm of electronic evidence and the investigation of elec-
tronic devices. Superficially, it may seem that this condition pertains to
the means, such as the lawyer, their office, documentation, and electronic
devices. However, it is actually a substantive prohibition on collecting evi-
dence containing content that the defendant has shared with the lawyer
or that the lawyer has gathered for their client’s case. When conducting
investigative actions, where the means involve a lawyer or objects and
items related to their work, there are often restrictions. The European
Court of Human Rights has explicitly emphasized that the persecution
and harassment of members of the legal profession strike at the very
heart of the Convention?® system, and therefore, the searching of lawyers’
premises should be subject to especially strict scrutiny.?* This restriction
also applies to the presence of legal advice from a lawyer to a client found
in the data content of the investigated device.”> The EU Regulation on
European Production Orders and European Preservation Orders for elec-
tronic evidence in criminal proceedings and for the execution of custodial

21 European Court of Human Rights, Kruglov and others v. Russia, case 11264/04.

22 Adjoa Linyz, “The Attorney-Client Privilege and Discovery of Electronically-Stored
Information.” Duke Law & Technology Review, vol. 10, no. 1 (2011): 12.

2 Council of Europe: Convention for the Protection of Human Rights and Fundamental
Freedoms. Council of Europe Treaty Series 005. Strasbourg, 1950.

24 European Court of Human Rights, Kolesnichenko v. Russia, case 1956/04, par. 31

% European Court of Human Rights, Visy v. Slovakia, case 70288/13
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sentences following criminal proceedings®® ( hereinafter referred to as the
E-evidence Regulation) also considers certain immunities and privileges
that may apply to categories of persons, such as diplomats, or specially
protected relationships, such as the aforementioned confidentiality be-
tween a lawyer and client, or the right of journalists not to disclose their
sources, as mentioned in other mutual recognition instruments.?”

In Slovenia, it is legally required* to create an identical copy of the
data content for the purpose of investigating a seized device, thereby cre-
ating a new medium to be examined. The investigation is conducted on
this identical copy, not the seized device. This is an established forensic
practice aimed at ensuring the integrity of the investigated data. In the
case of Kruglov and Others v. Russia the ECHR also highlighted that for
electronic devices which are not tools or products of a crime, prolonged
retention is not justified if there are no legitimate reasons why the content
of the device could not be copied. The Budapest Convention? similarly
anticipates this procedure in the third paragraph of Article 19, stating
that each Party shall adopt such legislative and other measures as may
be necessary to empower its competent authorities to seize or similarly
secure computer data, including the power to make and retain a copy of
those computer data and to maintain the integrity of the relevant stored
computer data. In the expert analysis of digital evidence, particularly the
process of obtaining and investigating it, their volatility must be consid-
ered.’® Digital evidence is extremely volatile, both in terms of changes and
deletion. This aspect is particularly problematic in cases where services
are moderated by service providers.*! Consequently, if the procedure is

26 Regulation (EU) 2023/1543 of the European Parliament and of the Council of
12 July 2023 on European Production Orders and European Preservation Orders for elec-
tronic evidence in criminal proceedings and for the execution of custodial sentences fol-
lowing criminal proceedings

27 Recital 47 — 48 of the E-evidence Regulation (Regulation (EU) 2023/1543)

28 Paragraph 1 of Article 223.a of the Slovenian Criminal Procedure Act stipulates that
if an electronic device is seized for the purpose of investigation, the electronic data must be
preserved by storing it on another suitable data carrier in such a manner that the identity
and integrity of the data are maintained, and its use in subsequent proceedings is ensured,
or an identical copy of the entire data carrier is made, ensuring the integrity of the copy
of the data.

2 Council of Europe: Convention on Cybercrime. European Treaty Series — No. 185,
Budapest 2001.

30 Recital 41 of the E-evidence Regulation (Regulation (EU) 2023/1543).

31 Elizabeth White, “Closing cases with open-source: Facilitating the use of user-
generated open-source evidence in international criminal investigations through the creation
of a standing investigative mechanism,” Leiden Journal of International Law, vol. 37, no. 1
(2024): 228-250, accessed April 19, 2024. https://www.cambridge.org/core/journals/
leiden-journal-of-international-law/article/closing-cases-with-opensource-facilitating-



PPK.2024.08.02.06 s. 10 z 37 Problemy Prawa Karnego

correctly executed to ensure data integrity, we are addressing the issue
of the location during the preservation or securement phase. The eviden-
tiary value of digital evidence is significantly dependent on the procedure
used to secure it. This evidentiary value can primarily be assessed based
on three attributes: authenticity, integrity, and accountability.?> All three
attributes are crucially linked to the precise identification of the actual
source of the data and ensuring the consistency of the data content stored
at the source with the data that was investigated.

Since the medium for evidentiary content in the form of digital data is
the storage unit, it is logical to consider the location of the digital evidence
during the acquisition phase as being tied to the location of this storage
unit. This concept is not contentious in cases where digital evidence or
data content is found on individual smaller electronic devices or memory
units, which the data holder likely physically had in his possession. These
are devices that will be physically seized for the purpose of investigation.
In most cases, they require direct possession to access their data content.
For these devices, the location of digital evidence is not problematic, as
it is entirely tied to the physical device on which it is stored. Since the
investigation of this data is inseparably linked to the seizure of these de-
vices, the limitation of law enforcement’s jurisdiction regarding seizure,
which can only be directly carried out within their area of jurisdiction, is
evident. The concept of the location of digital evidence becomes some-
what blurred in the case of remote access to digital evidence stored in
the cloud or on other remote devices. The question is where the police
are actually acting in this case. Physically, they do not go abroad, but
instead use a computer within their jurisdiction for the purpose of the
investigation. Nevertheless, their actions interfere with a device located in
a foreign country.

3. The problem of international infringement on individual rights

An important aspect of the contentious nature of cross-border investi-
gative actions and the acquisition of digital evidence is that such investi-
gative actions constitute an infringement on the rights of individuals. In
the context of cross-border infringements, we primarily talk about the
administrators of information systems or digital services and the users
of these services whose data is stored on the servers hosting these serv-

the-use-of-usergenerated-opensource-evidence-in-international-criminal-investigations-
through-the-creation-of-a-standing-investigative.
32 Selinsek, “Digitalna forenzika v kazenskih postopkih.” 31.
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ices. Such actions may very well represent unlawful infringements on the
rights of these individuals (and legal entities). For the purposes of crimi-
nal prosecution, the illegality of such infringements by authorities is usu-
ally excluded if it is legally determined and based on a judicial act or an
act of another competent authority (usually a type of search order).* This
means that the actions of the competent authorities are bound by compli-
ance with national legislation and individual decisions of the competent
national authorities. This results in a strong limitation to the territory of
the state police, as the reach of the validity of national legal acts, in the
absence of existing international agreements or specific recognitions, is
only within the territory of that state. Such infringements on the rights
of individuals are problematic in the context of cross-border investiga-
tive actions from the perspective of both involved states. On one hand,
such actions in a foreign country are illegal by the concept of territorial
sovereignty, as the legal acts of the state conducting the investigation do
not exclude the illegality of investigative measures in another country.
On the other hand, the other country, where the investigated devices are
actually located, is obliged to protect the rights of individuals on its ter-
ritory, the property located on its territory, and, generally, act so as to
prevent unlawful actions on its territory.

Cross-border intrusions into information systems by foreign investiga-
tors constitute illegal access to an informational system if they are not
conducted in accordance with national legislation and an existing inter-
national agreement. The criminalization of illegal access to an informa-
tional system is required by the Budapest Convention and the Directive
on attacks against information systems** The Budapest Convention, in
Article 2, states that “each party shall adopt such legislative and other
measures as may be necessary to establish as criminal offenses under its
domestic law, when committed intentionally, the access to the whole or
any part of a computer system without right.” It also mentions that this
may require the offense to be committed by infringing security measures,
with the intent of obtaining computer data or other dishonest intent, or
in relation to a computer system connected to another computer system.
Directive 2013/40/EU, in Article 3, states that member states of the EU
must take the necessary measures to ensure that, when committed inten-
tionally, unauthorized access to the whole or any part of an information
system is punishable as a criminal offense when committed by infringing
a security measure, at least for cases that are not minor. The described

* Such is the case in Slovenia.

34 Directive 2013/40/EU of the European Parliament and of the Council of 12 August
2013 on attacks against information systems and replacing Council Framework Decision
2005/222/JHA.
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criminal offense does not pertain to physical access to computer hard-
ware (any manipulation with computer components), but to access the
information content stored on an electronic device. It pertains to causing
damage, abuse of confidentiality of information, or abuse of the system
itself through unauthorized access to the information system or its data
content. The purpose of criminalizing such unauthorized access is to pro-
tect the uninterrupted operation and integrity of information systems.?
At this point, it is important to highlight the distinction between the
two forms of criminalization of such intrusions into an information sys-
tem, as required by the Budapest Convention. The first is the criminaliza-
tion of the access to the whole or any part of a computer system without
right, and the second is the criminalization of the first form, when com-
mitted by infringing security measures in relation to a computer system
that is connected to another computer system.**This distinction refers to
the difference between cases where investigators access an online service
from a device that is already logged into the service (or they know the
password?” and simply log into the user account) and cases where investi-
gators access an information system or user account by “hacking it” and
infringing on its security measures. If the country where the device hosting
the information system is located only criminalizes the aforementioned
qualified form of access,*® cross-border investigative accesses that do not
involve circumventing the target information system’s security measures
using special technical means* would not, in themselves, be illegal in the
absence of international limitations on police jurisdiction. This distinc-
tion could be an important condition or limitation in the future, in the
case of the formation of international agreements that would allow such
cross-border investigative accesses. It would conceptually limit the intru-
sion to the sphere of the investigated persons and restrict the interference

35 Miha Sepec, Kibernetski kriminal, kazniva dejanja in kazenskopravna analiza
(Maribor: Univerzitetna zalozba Univerze v Mariboru, 2018), 62.

3¢ The qualified form of illegal access also includes the intent of obtaining computer
data or other dishonest intent, but for the purposes of the discussed topic, this addition
is not as essential since obtaining computer data is the very purpose of the investigative
actions conducted by the police.

37 The fact that the police know the password of a user account, even if obtained from
the service user, does not mean that the police have obtained the user’s consent to search
their account.

38 Sepec, Kibernetski kriminal, kazniva dejanja in kazenskopravna analiza, 64.

3 The question arises whether this condition would be met in the case of social hack-
ing. On one hand, such actions do not involve the use of special technical means to bypass
the security measures of the information system in a technical way, but often exploit the
users use of certain services and technical support. Here we stumble upon a question of
the extent of the interpretation of the system’s security measures.
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with the information system itself. This would be particularly reasonable
if such international investigative measures were limited to user accounts
of persons who are in a meaningful way connected to the country con-
ducting the investigation.*® However, even such a legal framework would
undoubtedly require appropriate safeguards as two issues remain evident
even with this limited approach. The first issue is that, even in investiga-
tions limited solely to a specific user account or the accounts of a particu-
lar individual, it is necessary to ensure that the rights of that individual
are adequately respected. States must not allow other states to violate the
rights of individuals within their territory, even if those individuals are
citizens of the infringing state. The second issue is that limiting investiga-
tions to individual user account does not prevent the potential abuse of
initiating an exceptional number of “individual” investigations into user
accounts. If the legal thresholds for investigating a single user account in
the country conducting the investigation are too low, restricting inves-
tigations to individual user accounts does not provide effective protec-
tion against indiscriminate and large-scale surveillance of user accounts.
This reveals the need for a certain level of harmonization of conditions
for investigating remote devices among countries potentially adopting an
agreement permitting such cross-border investigations.

This brings us to another highly contentious infringement on individ-
ual rights, namely the infringement on the privacy of individuals. Under
Article 8 of the European Convention on Human Rights*! (hereinafter re-
ferred to as ECHR), everyone has the right to respect for their private and
family life, their home, and their correspondence. Interference by a pub-
lic authority with the exercise of this right is acceptable only if it is in
accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being
of the country for the prevention of disorder or crime, for the protection
of health or morals or for the protection of the rights and freedoms of
others.* It is well established through case law of the European Court of
Human Rights, among them in the case of Ivaschenko v. Russia,** that the
search and seizure of electronic data constitutes an infringement on the
right to privacy of correspondence, as specified in Article 8 of the ECHR.

While an intrusion carried out within the framework of investigative
actions pursues a legitimate aim (the prevention of crime), it is always
questionable whether it is conducted in accordance with the law and is

40 Such as citizens, residents, legal entities with a registered office in that country, etc.

4 Council of Europe: Convention for the Protection of Human Rights and Fundamental
Freedoms. Council of Europe Treaty Series 005. Strasbourg 1950.

42 Article 8 of the European Convention on Human Rights.

4 European Court of Human Rights, Ivashchenko v. Russia, case 61064/10.
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necessary in a democratic society. The condition of being necessary in
a democratic society must be assessed in the context of the individual
case, focusing on the person whose privacy is being infringed upon and
the crime being investigated. The crucial question regarding the topic at
hand arises concerning the condition of the investigative task being in
accordance with the law. While a cross-border investigative measure may
comply with the conditions and procedures stipulated in national legisla-
tion, the legality of such an action under international law is question-
able, as international law generally prohibits the arbitrary intervention of
national authorities into foreign territories. Ultimately, actions contrary
to the provisions of international conventions which the signatory states
have ratified, such as the Budapest Convention, which specifically regu-
lates various forms of cross-border acquisition of digital evidence, cannot
be considered actions in accordance with the law.

Up until this point, we have discussed the negative obligation of the
state to refrain from infringing on the right to privacy. Now, we must
also consider the positive obligation. The right to privacy requires not
only that national authorities abstain from unjustified intrusions into
privacy but also that they protect individuals from such intrusions by
taking appropriate measures to ensure respect for their right to privacy.*
Accordingly, states must act to prevent unjustified intrusions into privacy
within their territory.*® In the context of investigative actions by other
states, several questions arise, including where the intrusion into an in-
dividual’s privacy actually occurs (whether it is linked to the location
where their data is stored). Here, the primary guiding principle can be
the conditions for establishing jurisdiction for prosecuting cybercrime.
According to the first paragraph of Article 22 of the Budapest Convention,
each party shall adopt such legislative and other measures as may be nec-
essary to establish jurisdiction over crimes established in this convention,
when they are committed in its territory. However, determining whether
a crime occurred within the territory of a particular state is often difficult
if the crime was committed in cyberspace. Therefore, jurisdiction for pros-
ecuting cybercrime often needs to be determined based on other factors,
such as the nationality of the perpetrator and the victim, as well as the
impact of the cybercrime on the interests and security of the state.*® This

# European Court of Human Rights, “Guide on Article 8 of the European Convention
on Human Rights,” accessed 9.4.2024, https://ks.echr.coe.int/documents/d/echr-ks/guide_
art_8_eng.

4 Similarly, Directive 2013/40/EU of 12 August 2013 stipulates this as well, with the
addition that it was committed by their citizen.

46 “Sovereignty and jurisdiction,” E4] University Module Series: Cybercrime, Module
7: International Cooperation against Cybercrime.
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last factor is perhaps the most important, as the security and integrity of
information systems within a state are certainly in its interest, especially
from the economic perspective of trust in locally based digital services
and the protection of national security from the perspective of state infor-
mation systems.

4. The legal fiction of the location of evidence

From a purely technical standpoint, the location of digital evidence is
clear as it shares the location with the medium on which it is stored. This
position is confirmed by international legal instruments which regulate
special types of cross-border acquisition due to the recognition of the
problem related to the technical location of digital evidence. The logical
basis for such regulation, founded on international consensus, is the ac-
knowledgment that the issue in conducting such investigations pertains
to state jurisdiction. Nonetheless, we discuss the concept of remote ac-
cess which inherently recognizes the source (another device) and thus
the location of the evidence on that remote device. By acknowledging the
technical location of the evidence and the related jurisdictional aspect,
the focus shifts from whether law enforcement agencies can obtain evi-
dence abroad to when and how they can do so. Addressing this question
can clarify the legal pathway for legitimate acquisition and allow for con-
structive critiques to improve these procedures while respecting the rights
of the accused and the territorial sovereignty of individual states while
pursuing the goal of effective prosecution of crime.

Based on the aforementioned points and a review of various meth-
ods of international acquisition of digital evidence, we can identify three
types of digital evidence locations, as sensibly defined through the lens of
jurisdiction and the process of their acquisition. The location of digital
evidence as tied to the location of the storage unit where the sought data
is stored, the location of the provider of the digital service within which
the data is stored, and the location from which the data content can be
accessed.

5. The location of digital evidence as tied to the location of the
storage unit

The determination of the location of digital evidence based on the
location of the device on which it is stored is accurate from a strictly tech-
nical perspective, as it is based on the only actual physical manifestation
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of digital content in the form of a “record” on a physical medium. This
approach is practical from the standpoint of pure determinability, as tying
the location of digital evidence to a physical, tangible object limits the
ambiguous nature of digital evidence and its associated problems. By link-
ing the evidence location to a specific physical device, we assign a tem-
porally and spatially stable location to the data content based on which
we can ascertain the specific jurisdiction or lack thereof of the authority
obtaining the evidence, which consequently allows us to determine who
is actually authorized to obtain a certain piece of evidence. This subordi-
nates the acquisition of digital evidence to the rules of seizure, requests for
cooperation, and investigations of objects and information abroad, which
are largely adequately defined by the laws of international police, pros-
ecutorial, and judicial assistance. Although the flow of data in the digital
domain is largely territorially unrestricted, criminal prosecution is still
limited to national borders according to the aforementioned judgment in
the Lotus case. ¥ This makes the acquisition of data, which is often stored
abroad, significantly constrained by other states’ territorial sovereignty.*®
Therefore, various instruments of cross-border cooperation represent an
extremely reliable solution, as they help avoid potential jurisdictional
conflicts. For this reason, such a determination of location, and, conse-
quently, international cooperation in obtaining digital evidence, can be
considered a ‘safe bet.’

The Budapest Convention on Cybercrime sensibly addresses the loca-
tion of digital evidence. In the first paragraph of Article 19, which regu-
lates the search and seizure of stored computer data, it is clearly stipulated
that each state must adopt legislative and other measures to enable its law
enforcement authorities to search or similarly access a computer system
or part of it, as well as computer data stored therein and a computer-
data storage medium in which computer data may be stored in its terri-
tory. The addition that such powers are defined for the territory of each
state seems self-evident and unnecessary at first glance due to the general
understanding of the territorial jurisdiction of law enforcement authori-
ties. However, from the perspective of the convention’s purpose, clearly
outlined in the preamble,* which highlights the need for international
cooperation and a joint fight due to the very nature of cybercrime and
the consequently related nature of digital evidence, the provisions of this

47 Sachoulidou, “Cross-border access to electronic evidence in criminal matters:
The new EU legislation and the consolidation of a paradigm shift in the area of ‘judicial’
cooperation,” 70.

4 Sieber and Neubert, “Transnational Criminal Investigations in Cyberspace:

Challenges to National Sovereignty,” 252-253.
49 972222222222?
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convention addressing specific prosecutorial actions, in the absence of the
added limitation “in its territory,” could lead to interpretations of cross-
border jurisdiction of law enforcement authorities of individual states.
It is difficult to imagine a legal order that would allow law enforcement
authorities of one country to cross the border into another country and,
for the purpose of criminal proceedings, seize an electronic device from
an individual and secure its data content on the territory of the other
country. This provision in question does not only refer to the physical
seizure of an electronic device and the consequent securing and exami-
nation of its data content but must also be understood in the context of
remote access.

The addition of “in its territory” clearly limits the jurisdiction of each
state’s law enforcement authorities within the confines of their territory.
This not only promotes and sensibly enables actual and effective inter-
national cooperation but also appropriately defines the location of dig-
ital evidence as tied to the physical device on which the data is stored.
Anchoring the location to the physical storage medium and its location
establishes the concept of a “true source” of the obtained evidence, which,
due to international cooperation and the consequent agreement on the
actual location of the evidence by the law enforcement authorities of
both countries, attains a certain institutional level of authenticity. The
physical location of the acquisition or discovery of the evidence is now
clearly known, which (at least theoretically) allows for a satisfactory level
of examination of the legality and acquisition of the evidence and its
probative value.

The notion of location, as tied to the storage unit, is further empha-
sized in the second paragraph of Article 19 of the Budapest Convention,
which stipulates the investigation of a remote device that is lawfully ac-
cessible from the initially investigated device and contains the content
sought . This type of investigation is also limited by the condition that
the other, albeit remote, device, which the police would access via the
initially investigated (and seized) device, is located within the territory of
the investigating authority. In this case, the concretization of the location
of digital data in accordance with the location of the storage device is even
more evident, as it directly addresses remote access.

6. Doubt about the location
When considering the technical location of digital evidence, that is,

the location of the storage unit, we encounter an important question:
what is the appropriate procedure in situations where investigators do not
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exactly know where the remotely accessed storage unit (e.g., a server) is
located. The situation in which the investigators do not know the location
of the storage unit is referred to as “loss of location” or “loss of knowledge
of location”. Such situations raise the question of whether the investiga-
tive authority should refrain from obtaining and examining digital evi-
dence if it is in doubt about whether it can obtain it due to territorial
jurisdiction or because it does not know which country would have juris-
diction for obtaining it within the framework of international assistance.
0 In line with the posed question, contentious cases arise where the po-
lice would not know whether they have the jurisdiction to obtain certain
digital evidence due to the lack of knowledge of its location but would
obtain it nonetheless. This is an extremely problematic situation as it is
often difficult to determine the location of remote devices on which data
is actually stored.

If the police obtained evidence outside their territory, they obtained
it illegally. This conclusion is based on the general understanding of the
national jurisdiction of investigative authorities and the consequent pro-
hibition of infringing on the sovereign jurisdiction of other states, as de-
rived from the previously mentioned Lotus case. Within the given assess-
ment, police conduct in doubtful situations must be analysed from the
perspective of the Exclusionary Rule. We will not determine here whether
evidence obtained by the police from devices located in other countries
without proper legal basis must necessarily be excluded from proceedings
as this issue is regulated differently in various countries. The need to ex-
clude evidence is assessed based on rules developed in different countries
according to their specific historical, cultural, and institutional values.!
The European Court of Human Rights (ECHR), in its decisions, also does
not assess whether evidence obtained illegally under domestic law is ad-
missible but whether the overall procedure, including the method of ob-
taining evidence, was fair. In doing so, it considers not only the illegal-
ity of obtaining the evidence but also the nature of the violation of any
convention rights. In this context, the court also examines whether the
defence was given the opportunity to challenge the authenticity of the
evidence and oppose its use, as well as the quality of the evidence.>?

50 Sieber and Neubert, “Transnational Criminal Investigations in Cyberspace:
Challenges to National Sovereignty,” 246-247.

51 Michele Panzavolta, Elise Maes and Anna Mosna. “ Streamlining the exclusion
of illegally obtained evidence in criminal justice,” 4, accessed April 25, 2024, https://
www.law.kuleuven.be/linc/english/research/Panzavolta_Streamlining_The_Exclusion_Of_
Illegally_Obtained_Evidence_In_Criminal_Justice.

52 European Court of Human Rights, Bykov v. Russia, case 4378/02, par. 89-90.
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The question at hand is how an investigator should act when they are
not sure where the remote device is located. Considering that the problem
of illegally obtained evidence is (if necessary and appropriate) resolved us-
ing the Exclusionary Rule, it is only reasonable to examine this problem
from the standpoint of this rule. The Exclusionary Rule is meant to pre-
vent, not to repair, legal shortcomings in the process of a criminal inves-
tigation by compelling law enforcement to act according to the law and
by removing the incentive to disregard it. °* The exclusion of illegally ob-
tained evidence in such a manner could be examined from the standpoint
of the reliability principle (whether the manner in which the evidence was
gathered has tainted its reliability), the deterrence principle (preventing
investigators from committing improprieties by prohibiting the use of the
fruits of these acts to secure a conviction), the protective rationale (exclu-
sion serves as a remedy for the violation of defendants’ rights), and moral
legitimacy (in accordance with the need to appear legitimate in the eyes of
the public).’* It is only reasonable to consider the deterrence principle ap-
plicable in cases when law enforcement does not know if the actions they
are about to execute are in fact legal. Infringements on individual rights
and territorial privacy constitute illegal actions, which are only lawful
under specific conditions. If law enforcement authorities are not certain
that their actions meet the necessary conditions, they must assume that
their actions are illegal based on the presumption of conditional legal-
ity. This stance is valid because, under this principle, we aim to prevent
arbitrary and inappropriate behaviour of law enforcement. Accordingly,
we can also refer to the protective rationale under which we seek to pro-
tect individuals’ rights against unjustified intrusions since, when law en-
forcement is unsure of the justification of their actions, a higher number
of rights violations can reasonably be expected. From the standpoint of
moral legitimacy, we can also argue that reckless and dubious behaviour
by law enforcement, when unsure of the legality of their actions, cannot
inspire public confidence in the criminal justice system. Perhaps, the most
problematic aspect of the discussed topic is the reliability principle. As
previously mentioned, the proper determination of the source, which rea-
sonably includes its location, is crucial for assessing the evidentiary value
of digital evidence. There is a legitimate argument to be made that the
reliability of the obtained evidence can be reformed by the subsequent de-
termination of the source’s location. However, it is entirely possible that

33 Justia, “The Foundations of the Exclusionary Rule,” accessed May 25, 2024,
https://law.justia.com/constitution/us/amendment-04/34-the-foundations-of-the-
exclusionary-rule.html

5% Panzavolta, Maes and Mosna. “Streamlining the exclusion of illegally obtained
evidence in criminal justice,” 79-82.
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the subsequent determination will be dubious or that its credibility will
be compromised. Nonetheless, taking into account various aspects of the
exclusionary rule, we can certainly conclude that it would be appropriate
for law enforcement authorities to refrain from investigating remote elec-
tronic devices if they do not know in which state they are located
Regardless of the credibility of the subsequently determined location
of the evidence source (or its location), it is problematic for law enforce-
ment to determine the legality of their actions only after they have already
been carried out as they have already infringed on individual rights and
the territorial sovereignty of another state. Furthermore, the subsequent
determination of the legality of the obtained evidence is problematic be-
cause the timely exclusion of illegal evidence is essential to prevent it from
being deeply embedded in the investigation, making its negative effects
impossible to fully remove later in proceedings. It becomes impossible
to trace what later obtained evidence was gathered as a result of it.’> If
the location of the source was not known beforehand, it is questionable
whether proper subsequent verification is even possible. In the “overall
fairness” test of the ECHR, within the assessment of whether the appli-
cant was given an opportunity to challenge the authenticity of the evi-
dence and oppose its use, it is unfortunately often overlooked whether the
defence and the court had sufficient information about the circumstances
of the evidence’s acquisition to assess whether it was obtained legally.>® It
is certainly difficult to support the position that the defendant (in most
cases) is effectively capable of challenging the legality of the obtained evi-
dence from the perspective of its location, if determining the location of
storage devices poses a significant challenge for law enforcement authori-
ties. In line with this, it is certainly essential that, from the perspective of
the principle in dubio pro reo, the burden of proof regarding the location
of storage devices falls on the shoulders of law enforcement authorities.
However, this raises questions about the actual technical ability to prove
the location of the accessed device beyond a reasonable doubt in cases
where a digital piece of evidence is located on multiple storage devices
in different locations. This is just one of the reasons why tying the loca-
tion of digital evidence to the location of the storage device is not always
practical, especially in cases of cloud storage solutions and other digital
services that use multiple servers but give the impression of a unified ac-

35 Fair Trials, “Unlawful evidence in Europe’s courts: principles, practice and rem-
edies,” accessed June 25, 2024, https://www.fairtrials.org/app/uploads/2021/11/DREP-
report.pdf, 42.

56 Fair Trials, “Unlawful evidence in Europe’s courts: principles, practice and rem-
edies,” 43-44.
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cess point. This logically leads us to the next approach to determining the
location of digital evidence.

7. Location of the Storage Service Provider

Another definition of the location of digital evidence from the perspec-
tive of its acquisition is tying the location of the evidence to the location
of the provider of a service, within which the data is stored on a device
remote from the user, typically a server. This approach departs from rec-
ognizing the actual physical location of data as electrical impulses on
a physical medium, moving towards a concept that ties the location to the
possibility or legitimacy of accessing the device where the data is stored.
This concept acknowledges that storage units or, predominantly, servers
where the data sought is located are not necessarily in the same location
or under the same jurisdiction as the service providers operating on these
servers. However, it focuses on providers’ technical capability and, more
importantly, their legal right to access these systems and consequently
obtain the data. By conditioning the acquisition of evidence on the lo-
cation of the service providers, the actual location of the data or servers
becomes irrelevant, since law enforcement authorities do not intrude into
these remote systems. This approach skilfully exploits a unique charac-
teristic of digital evidence: the possibility of obtaining it through a third
party, the digital service provider.*’

A clear example of tying the location of digital evidence to the loca-
tion of the service provider is the request for the preservation and produc-
tion of electronic evidence in accordance with the E-evidence Regulation.
This regulation, together with The Directive on harmonised rules for the
designation of establishments and appointment of legal representatives
for electronic evidence®®, represents the “EU e-evidence package,” which
establishes a framework within which EU member states can directly
request digital evidence from digital service providers in other member
states, thereby bypassing traditional channels of mutual legal assistance. %

57 Sachoulidou, “Cross-border access to electronic evidence in criminal matters: The
new EU legislation and the consolidation of a paradigm shift in the area of ‘judicial’
cooperation,” 83.

38 Directive (EU) 2023/1544 of the European Parliament and of the Council of 12 July
2023 laying down harmonised rules on the designation of designated establishments and
the appointment of legal representatives for the purpose of gathering electronic evidence
in criminal proceedings.

5% Anze ErbezZnik, “ A new EU system on cross-border gathering of e-evidence - analy-
sis and open questions ,” Digitas, no. 98 (2023): 47.
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The Regulation on Production and Preservation Orders for electronic
evidence establishes rules under which a competent judicial authority in
the Union, in criminal proceedings including criminal investigations or
for the execution of a custodial sentence or a security measure involv-
ing deprivation of liberty following a criminal procedure, can, in accord-
ance with this regulation, require a service provider offering services in
the Union to produce or preserve digital evidence based on a European
Production Order or a European Preservation Order.®® This constitutes
an important instrument for obtaining digital evidence related to online
services when the service provider has a designated business unit or legal
representative in another member state. Besides the location restriction,
the use of this regulation is also limited to data related to the service
provided by the service provider within the Union.®! Offering services in
the Union relates to enabling the use of the service by both individuals
and legal entities in one or more member states, where mere accessibility
of the interface in the Union is not sufficient. To satisfy the condition of
“offering services in the Union,” there must also be a significant connec-
tion to the Union, which exists when the provider has a business unit in
a member state or is based on other specific factual criteria, such as hav-
ing a significant number of users in one or more member states or target-
ing the service®® towards one or more member states.®?

While the previously adopted Directive on the European Investigation
Order® is based on the principle of mutual recognition of judgments
and judicial decisions, the acquisition of electronic evidence has, up until
the adoption of the E-evidence regulation, relied on voluntary and direct
cooperation between foreign service providers, national law enforcement
and judicial authorities. This method of obtaining evidence represented
a faster and less bureaucratic alternative compared to international legal
assistance, which is why it became a popular practice. Despite its general
effectiveness, this method did not always guarantee successful outcomes

0 Recital 18 of the E-evidence Regulation (Regulation (EU) 2023/1543).

6l Recital 26 of the E-evidence Regulation (Regulation (EU) 2023/1543).

%2 Whether a provider targets their service at one or more Member States can be as-
sessed based on whether the service includes localization of the language for individual
Member States, uses the currency of the Member States, enables the ordering of goods or
services in the Member States, has an application related to the service available in app
stores of a specific Member State, advertises the service in a specific Member State in the
language of that Member State, and offers customer support in a specific Member State.

63 Recital 29 and 30 of the E-evidence Regulation (Regulation (EU) 2023/1543).

4 Directive 2014/41/EU of the European Parliament and of the Council of 3 April
2014 regarding the European Investigation Order in criminal matters.
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for cooperation requests.®® Before the E-evidence regulation, direct coop-
eration with foreign service providers was not formally regulated in most
member states.®® The formal regulation of this method of cross-border ac-
quisition of digital evidence represents a critical shift towards transform-
ing informal cooperation into formalized cooperation, thereby providing
a predictable and reliable instrument for cross-border evidence acquisi-
tion. This method of obtaining evidence through direct cooperation with
service providers does significantly limit the national sovereignty of the
state where the service provider is located. However, such a limitation of
sovereignty, due to its formal regulation by an internationally valid act or
regulation, aligns with the principle of international sovereignty as de-
scribed in the aforementioned Lotus case regarding the cross-border exer-
cise of state authority.®” Despite its formal regulation and compliance with
established aspects of international law, it is important to emphasize that
this method of evidence acquisition raises significant questions regarding
the sovereignty and territoriality of the involved states, as well as the pro-
tection of human rights, particularly in terms of privacy and data protec-
tion.%® This kind of intrusion into human rights without the knowledge
or objection of the state where the service provider is located, through
the introduction of extraterritorial application of legislation, redefines the
national and territorial sovereignty of the involved states. ¢

This approach of tying the location of digital evidence and, thus, the
jurisdiction for obtaining it to service providers is also present in the U.S.
Cloud Act’®, which was enacted in 2018, prior to the E-evidence regulation,
with the explicit aim of reducing delays associated with MLAT”! requests
for obtaining digital evidence. This law primarily enables U.S. law enforce-
ment authorities to access data held by communications service provid-
ers in the USA regardless of where the data is actually stored. Additionally,

% Tosza, “Gathering Electronic Evidence for Administrative Investigations. Exploring
an Under-the-Radar Area® 2-3.

% Tosza, “Gathering Electronic Evidence for Administrative Investigations. Exploring
an Under-the-Radar Area“ 3.

7 Tosza, “Gathering Electronic Evidence for Administrative Investigations. Exploring
an Under-the-Radar Area“ 10.

%8 Erbeznik, “A new EU system on cross-border gathering of e-evidence - analysis and
open questions ,” 47.

% Erbeznik, “A new EU system on cross-border gathering of e-evidence - analysis and
open questions,” 50.

70 Clarifying Lawful Overseas Use of Data Act (The CLOUD Act), Pub. L. 115-141,
div. V, Mar. 23, 2018, 132 Stat. 1213.

71 An MLAT or mutual legal assistance treaty is an agreement between two or more
countries for the purpose of gathering and exchanging information for the purpose of
enforcing public or criminal laws.
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the Cloud Act establishes a framework for bilateral international agree-
ments with other countries under which they can mutually request and
obtain digital evidence from service providers located in the territories
of the signatory states. The first such agreement was concluded by the
USA with the United Kingdom in 2019, under which U.S. and British law
enforcement authorities, having obtained the appropriate authorization,
can request digital evidence related to serious crimes, such as terrorism,
child sexual abuse, and cybercrime, from technology companies located
in the other signatory state.”> The content of this agreement, regarding the
essential concept of cross-border evidence acquisition from digital serv-
ice providers, is therefore largely similar to the E-evidence regulation, but
functionally much more limited.

8. The location of access

There is an idea to resolve the issue of the legality of remote access
to a device (in some cases) through the reasonable application of proce-
dural provisions and practices related to the lawful entry of the police into
a private residence without a prior court order, provided that the resident
invites the police into their premises or consents to it.”® This involves con-
sidering reasonably the voluntary surrender of the username and pass-
word as an invitation for the police to enter a private space.”

The legality of police access to a remote device and the subsequent in-
vestigation, when based on the consent of the user of that remote service,
is reasonable as it excludes two grounds for disputing such an investiga-
tion. The first stems from the perspective of communication privacy as it
is not violated if the individual, who reasonably expects privacy over the
data content in question, consents to disclose this data content to the po-
lice, thereby indirectly revealing it to this limited extent and consequently
relinquishing their privacy over specific content. The second reason con-
cerns the legality or illegality of the access or entry into the system itself.
Unauthorized access is not an issue if the person accessing the system has

72 Evand Norris and Morgan ]J. Cohen, “How US Authorities Obtain Foreign Evidence
in Cross-Border Investigations.” New Global Investigations Review, (2020), accessed June
27, 2024. https://globalinvestigationsreview.com/review/the-investigations-review-of-
the-americas/2021/article/how-us-authorities-obtain-foreign-evidence-in-cross-border-
investigations.

73 In accordance with Article 218 of the Slovenian Criminal Procedural Code, police
officers may enter another person’s apartment and other premises and, if necessary, con-
duct a search without a court order, if the occupant of the apartment consents to it.

74 Bernard, “Problematika pregona racunalniSkega kriminala in uporabe digitalnih
dokazov z vidika drzavnega tozilstva,” 77.
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the permission of the owner or user.”” Since access to the system in this
case is based on the permission or consent of the user, it inherently justi-
fies the police’s investigative authority in the sense of legally safeguarding
their actions or excluding illegality.

The solution, which justifies the location of digital evidence based on
the location of access to the data, is also addressed in Article 32 of the
Budapest Convention, which allows trans-border access to stored compu-
ter data with consent or where publicly available. This article represents
the most important provision regarding cross-border evidence collection
in the Budapest Convention.”® It allows a Party to unilaterally access com-
puter data stored in another Party without seeking mutual assistance or
without the authorization, thereby remotely investigating data content lo-
cated on a device in another country. This is permitted in two cases: first,
where the data being accessed is publicly available, and second, where the
Party has accessed or received data located outside of its territory through
a computer system in its territory, and it has obtained the lawful and
voluntary consent of the person who has lawful authority to disclose
the data to the Party through that system. When drafting the Budapest
Convention, the authors were aware that it was too early to establish
a comprehensive system for unilateral cross-border acquisition of digital
evidence. This decision was based on the understanding that, due to the
lack of concrete experience and the recognition that appropriate solutions
often depend on specific circumstances, it is difficult to formulate general
rules. Therefore, they limited this method of free cross-border acquisition
of digital evidence to the aforementioned situations and refrained from
regulating other situations until concrete experience was gained and fur-
ther debates were conducted. 77 The complexity and contentious nature
of this regulatory area is evidenced by the fact that since the adoption of
the Budapest Convention, two additional protocols have been adopted:
the Additional Protocol to the Convention on Cybercrime, concerning
the criminalization of acts of a racist and xenophobic nature committed
through computer systems’® in 2003, and the Second Additional Protocol
to the Convention on Cybercrime on enhanced co-operation and dis-

7s Sepec, Kibernetski kriminal, kazniva dejanja in kazenskopravna analiza, 63.

76 Eurojust, “Trans-Border Access to Stored Computer Data under Article 32 of the
Budapest Convention on Cybercrime and Extraterritorial Powers.” 1.

77 Council of Europe: Explanatory Report to the Convention on Cybercrime. European
Treaty Series — No. 185, 2001, https://rm.coe.int/16800cce5b (accessed 27.7.2024), p. 53.

78 Council of Europe: Additional Protocol to the Convention on Cybercrime, concerning
the criminalization of acts of a racist and xenophobic nature committed through computer
systems (ETS No. 189).
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closure of electronic evidence (ETS No. 215)” in 2022. However, neither
of these protocols added additional cases in which such free or unau-
thorized acquisition of digital evidence by another state on its territory
would be allowed.

First, we must address the cross-border acquisition of digital evidence
based on consent. Under this provision of the Budapest Convention, law
enforcement authorities of one Party can access and obtain evidence lo-
cated in another Party, meaning, it is stored on a device in that coun-
try, provided they have obtained prior consent from the data owner or
processor. Such access to the device located in another country does not
require notification of the competent authorities of that country, how-
ever the Budapest Convention does not exclude such voluntary notifica-
tions.® We must consider the key location condition, namely, that such
cross-border evidence acquisition is permitted only when the location of
the data (where it is stored) is known and is within another Party of the
Budapest Convention. This provision does not cover situations where the
data is stored in a third country or where the location of the accessed
data is unknown or questionable.®! Based on this, we can assess that this
is only a partial approach to tying the location of digital evidence to the
access location. In this case, one could say that the jurisdiction as tied
to the access location is only functional, not legal. It allows law enforce-
ment authorities (under the condition of consent) remote cross-border
access but limits this based on the technical location of the data in certain
countries. From a legal perspective, it still completely ties the location of
evidence to the location of the storage device, with precise, limited, and
reciprocal extension of the investigative territorial jurisdiction under the
Budapest Convention. In terms of our legal understanding of where the
digital evidence is located, such access in no way affects the conventional
unification of the legal and technical location of digital evidence as con-
sistent with the location of the storage unit. This is most evident from
the previously described problem of the uncertainty regarding the actual
storage location of the data.

The acquisition of evidence in this manner theoretically does not re-
quire the use of special law enforcement powers, which, through the
concept of consent, suggests that such acquisition does not initially ap-

72 Council of Europe: Second Additional Protocol to the Convention on Cybercrime on
enhanced cooperation and disclosure of electronic evidence (ETS No. 215).

80 Even though such notification is not required, the development of this kind of good
faith practice would represent a positive step in promoting mutual trust between countries,
thereby strengthening cross-border cooperation in criminal prosecution.

81 Eurojust, “ Trans-Border Access to Stored Computer Data under Article 32 of the
Budapest Convention on Cybercrime and Extraterritorial Powers.” 13.
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pear to constitute repressive state action. This does not mean that the
contentiousness of cross-border police actions is excluded. It all relies on
the assumption that the obtained consent is genuinely voluntary, mak-
ing it crucial that the individual giving consent is truly aware that they
are not obligated to do so. The question arises as to whether the consent
is voluntary if it was obtained during the course of another investiga-
tion, such as a house search. It is necessary to consider whether an in-
dividual unversed in law understands in such a specific situation that
they do not have to provide “consent,” or whether other circumstanc-
es (such as fear of potential additional costs associated with obtaining
the desired data content) influence their will. It is clear that consent for
such cooperation in a criminal investigation must be explicit, as a gen-
eral consent to the terms of use of an online service, allowing access to
data by law enforcement, is not sufficient.®> Service providers of digital
services are opposed to such methods of data acquisition for criminal
proceedings. For example, Facebook (or Meta) suggests that when law
enforcement seeks data related to a user account on the social media
platform. If the user has given consent for law enforcement to obtain
this data, the user should provide the data to the police themselves us-
ing the data transfer function.®® This is an extremely practical method
of obtaining evidence as it excludes the aspect of cross-border investiga-
tive actions. Such acquisition might be problematic in terms of ensuring
the actual data provided by the user matches that on the specific user
account, but this issue could likely be resolved with specific technical
verification measures or merely through the formalization of the proc-
ess, such as the presence of a police officer during the user’s data re-
trieval and the creation of an appropriate record. This could perhaps be
conducted within the framework of data preservation or securing pro-
cedures, in which the data holder (at least in Slovenia®!) has the right
to be present.

82 Eurojust, “ Trans-Border Access to Stored Computer Data under Article 32 of the
Budapest Convention on Cybercrime and Extraterritorial Powers.” 13.

83 Facebook, Help Center, “Information for law enforcement,” accessed April 30,
2024, https://www.facebook.com/help/494561080557017.

8 In accordance with paragraph 4 of Article 223.a of the Slovenian Criminal
Procedure Act, the owner and any known and reachable user of the device are invited to be
present themselves, through their representative, lawyer, or expert during the preservation
of the data.
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9. Open source evidence

With the increasing use of digital evidence, the application of open-
source investigations (OSINT) or investigations based entirely or partially
on publicly accessible information or digital evidence, is coming to the
forefront. Such information represents a new and unregulated, yet criti-
cal, form of evidence in modern criminal proceedings. ® In these proce-
dures, open-source information is obtained or collected for evidentiary
purposes. This information is accessible to the general public or available
for purchase or request by anyone. Open-source information in a digital
form is predominantly accessible via the internet and encompasses both
user-generated and machine-generated data. ® It is necessary to clarify
the term user-generated data or content. Although the term itself, when
directly explained, is understood as content created by users of a particu-
lar service, which can be interpreted as evidentiary content not merely
resulting as a byproduct of users’ actions but intentionally created con-
tent published to inform the broader public, in the era of popular discus-
sions about generative artificial intelligence, it is important to emphasize
that this does not (or does not only) refer to the content created using
such generative Al systems. This emphasis is important because the use
of generative Al is currently a frequently highlighted topic in the me-
dia, and within the legal community, discussions on digital topics often
encounter the misuse of popular terms and awkward, non-substantive
translations.

Open-source information encompasses data that anyone can access
without a special legal status or the use of an unauthorized access. It con-
trasts with closed-source information where access is restricted or legally
protected and is available through private channels. A good indicator of
the type of content is that open-source content does not require interac-
tion with or the obtaining of information from individual internet users.
87 This distinction becomes somewhat questionable in the case of interest
groups on social networks which are formally of a closed nature but ef-
fectively accept anyone upon a request to join that requires only the press
of a button without substantive interaction with another person. On one

8 White, “Closing cases with open-source: Facilitating the use of user-generated open-
source evidence in international criminal investigations through the creation of a standing
investigative mechanism,”

86 The Office of the United Nations High Commissioner for Human Rights (OHCHR)
and the Human Rights Center at the University of California, Berkeley, School of
Law, “Berkeley Protocol on Digital Open Source Investigations,” accessed July 15, 2024,
https://www.ohchr.org/sites/default/files/2024-01/OHCHR_BerkeleyProtocol.pdf, 3.

87 Berkeley, School of Law, Berkeley Protocol on Digital Open Source Investigations, p. 6.
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hand, some authorization is required, but it is of such a nature that it does
not effectively exclude the condition that anyone can access its content.
This represents a form of apparent selection or limitation. In such cases,
the acquisition of data by law enforcement should be assessed based on
whether the investigator used a fake profile created for this purpose, and
the assessment of such cases should also consider national rules on covert
investigative measures.

A major problem with the use of open-source evidence is the lack of
consistent mechanisms for their collection. Standardized mechanisms or
the standardization of the use of specific evidence improve the quality of
investigations by including the verification of the authenticity and reli-
ability of the evidence as well as its integrity. To verify the authenticity of
open-source evidence, both internal indicators such as geolocation and
metadata, as well as external indicators such as the source and chain of
custody, are often examined.

The acquisition of open-source evidence is already permitted by the
Budapest Convention which in Article 32 stipulates that a Party may,
without the authorization of another Party, access publicly available
(open-source) stored computer data, regardless of where the data is lo-
cated geographically. This represents an important exception, in addition
to obtaining data located in another signatory state based on the consent,
as it ties the location of digital evidence to the location of access. This
method of acquiring digital evidence, therefore, pertains to any publicly
accessible data that, from a technical perspective, is located on foreign
territory. In this context, law enforcement authorities can subscribe to
services available to the public and download, mirror, or otherwise secure
the accessed data, without needing the permission of the country where
the electronic device storing the data is located. ® An important differ-
ence from the previously mentioned acquisition based on consent is the
absence of the condition that the accessed data content must be stored on
a device located in another signatory state of the Budapest Convention.
This represents an absolute realization of the concept of tying the location
of digital evidence to the location from which the data content is accessed,
while entirely disregarding the location where the storage device is located
and the associated aspect of jurisdiction. The acquisition of such evidence
in itself does not constitute an act that would otherwise be unlawful un-
less exceptionally permitted in criminal proceedings. This provision of

8 White, “Closing cases with open-source: Facilitating the use of user-generated open-
source evidence in international criminal investigations through the creation of a standing
investigative mechanism,”

8 Eurojust, “Trans-Border Access to Stored Computer Data under Article 32 of the
Budapest Convention on Cybercrime and Extraterritorial Powers.” 2-3.
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the Budapest Convention simply allows law enforcement authorities to
engage in actions that are not contentious when performed by civilians,
with this provision further excluding the unlawfulness of cross-border
law enforcement investigative actions.

The acquisition and use of open-source evidence can represent an in-
trusion into the right to privacy, which is why it is recommended that
investigators obtain the consent of the author of the content that con-
stitutes such evidence. However, this is often extremely difficult due to
the challenge of determining the true identity of the author. *° The pre-
vailing view aligns with the established idea that people enjoy a certain
level of privacy even regarding publicly accessible material they have
published themselves. Perhaps the most recognized example of this ap-
proach is the restricted use of photographs from social networks for fa-
cial recognition. Interpol’s evidence recognition system, for instance,
is based on comparing facial profiles that are pre-stored in their sys-
tem.’! Similarly, the use of the Face Trace system by the Slovenian po-
lice is limited to comparing photographs and composite sketches from
the police database of photographed persons, as confirmed by the
Information Commissioner of the Republic of Slovenia in an inspection
procedure.””

The use of open-source evidence is established in the international
criminal law, with the ICC taking the position that although Article
69(7) of the Rome Statute of the International Criminal Court®® stipu-
lates that evidence obtained in violation of human rights, such as the
right to privacy, may be inadmissible, such a violation affects the reli-
ability of the evidence only if respecting the violated right would have
influenced the content of the evidence. In the case of evidence obtained
from open sources, the intrusion into privacy in most cases, from the
perspective of ICC practice, would likely not affect its admissibility.”*

% White, “Closing cases with open-source: Facilitating the use of user-generated open-
source evidence in international criminal investigations through the creation of a standing
investigative mechanism,”

1 Forensics, Interpol, “Facial Recognition,” accessed April 26, 2024 https://www.
interpol.int/en/How-we-work/Forensics/Facial-Recognition.

2 Although the Face Trace police system is based on biometric processing of personal
data, it does not enable identification. Informacijski pooblasc¢enec, “Policijski sistem Face
Trace,” accessed August 1, 2024, https://www.ip-rs.si/novice/policijski-sistem-face-trace-
sicer-temelji-na-biometri¢ni-obdelavi-osebnih-podatkov-a-ne-omogoca-identifikacije.

% International Criminal Court, Rome Statute of the International Criminal Court,
1998.

% White, “Closing cases with open-source: Facilitating the use of user-generated open-
source evidence in international criminal investigations through the creation of a standing
investigative mechanism,”
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This raises the question of when a violation of the right to privacy af-
fects the content of the evidence. In the case of a photograph or video
recording that itself demonstrates an important fact and has intrinsic
evidentiary value, and is, therefore, used independently in the eviden-
tiary process, a potential intrusion into privacy does not alter its con-
tent. However, when certain photographs lack independent evidentiary
value and do not independently demonstrate a relevant fact but are
used solely for analytical purposes, such as in the case of facial recog-
nition systems, this type of intrusion into the right to privacy certainly
alters their content as it creates their evidentiary significance through
the analysis itself.

10. Conclusion —
the development of a shared digital investigative territory

The location of digital evidence is a critical aspect in determining the
legality of the procurement of such evidence as it determines the jurisdic-
tion of law enforcement authorities to exercise state power in the con-
text of criminal proceedings by infringing upon the rights of individu-
als and organizations. The boundless nature of the digital world, due to
established international legal concepts of territorial jurisdiction and the
related prohibition on exercising state power beyond national borders,
significantly complicates the acquisition of crucial evidence. Successful
prosecution of crime (especially cybercrime) increasingly requires close
cooperation not only among cybersecurity experts, digital forensic ex-
perts, and legal professionals but also among law enforcement agencies of
different countries as this is the only way to prevent the exploitation of
jurisdictional gaps by criminals.”

While direct and unilateral investigative measures in foreign countries
constitute clear violations of international law, accessing digital evidence
via an internet connection presents a more complex situation. The global
and intangible nature of the internet reduces the significance of national
territories.”® The elusive and often changing location of digital evidence
poses not only a significant problem for modern criminal investigations
but also challenges the practicality and rigidity of traditional concepts of

% 0. Oladipupo Amoo, A. Akoh Abrahams, T, Oluwaseun Farayola, O, Ajoke, O, Femi,
A. Benjamin Samson: The legal landscape of cybercrime: A review of contemporary issues
in the criminal justice system. “World Journal of Advanced Research and Reviews” 2011,
no. 2, p. 213.

% Sieber and Neubert, “Transnational Criminal Investigations in Cyberspace:
Challenges to National Sovereignty,” 249.
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strict territorial jurisdiction. However, these concepts remain valid and
for good reason. It is difficult to imagine a practice where states would
partially relinquish their sovereignty over law enforcement within their
own territories. Instead, we see a rapid development of mechanisms for
international cooperation that more or less solve the problems of cross-
border acquisition of digital evidence without (at least theoretically) in-
fringing on the territorial sovereignty of another state. While these coop-
eration systems provide a partial solution to the described problems, they
are often slow, and their use depends on investigators knowing where
the evidence is located. Additionally, the prosecuting state must either
have an agreement with the state where the evidence is located, or both
must be members of the same international organization that governs
such measures.

With the growing consensus among countries regarding international
cooperation in criminal prosecution and the gradual acceptance of cer-
tain direct cross-border investigative actions, the development of some
sort of »shared digital territory« can be expected in the future. Although
this idea currently seems rather fantastical and difficult to achieve from
both legal and political perspectives, it is not entirely impossible. Before
the terrorist attack in the United States on September 11, 2001, achieving
consensus among EU member states in the field of criminal law was dif-
ficult, and efforts were predominantly focused on protecting the financial
interests of the Union in connection with organized crime. However, after
the mentioned attack, willingness among the member states to reach con-
sensus on unified or joint measures emerged, aiming for swift, effective,
and repressive action.”” The introduction of the European Arrest Warrant
abolished specific criminal law protectionism for citizens of individual
member states within the EU by removing the prohibition on extraditing
their own citizens.”® Following this gradual development of cross-border
criminal action, both the adoption of the Budapest Convention and the
recent EU Digital Evidence Package have opened the door to the con-
cept of a shared digital territory. By recognizing the issues of cross-border
evidence acquisition in connection with the specific properties of digital
evidence, these measures have regulated or permitted certain cross-border
police investigative actions.

Based on the aforementioned, it is, of course, questionable how
(if at all) international criminal cooperation or perhaps even a shared
digital territory will continue to develop. It might move towards an ac-

97 Katja Sugman Stubbs and Primoz Gorki¢, Evropski nalog za prijetje in predajo:
teoreticni in prakticni vidiki (Ljubljana: GV Zalozba, 2010), 21-22.

9 Sugman Stubbs and Gorki¢, Evropski nalog za prijetje in predajo: teoreticni in
prakticni vidiki, 28-29.
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tual shared territory, following the principle of location tied to the access
point whereby law enforcement within this territory could freely (with
the appropriate legal basis and in accordance with prescribed procedures)
obtain digital evidence, just as they would within their own country. This
direction would be ideal for the efficiency of law enforcement, however, it
is the most problematic. It would certainly require consistent harmoniza-
tion of such investigative procedures and key safeguards against the abuse
of individual rights. For the proper functioning of such a territory and
the maintenance of mutual trust, it would likely be necessary to prohibit
cross-border investigations of electronic devices used by state authorities,
institutions, companies, or other managers of critical state infrastructure.”
Realistically, through international agreements, such as those based on
the previously mentioned American Cloud Act, we can expect an in-
creasing recognition of the concept of the location of digital evidence
as being tied to the service provider, and thereby an agreement on the
direct cross-border acquisition of evidence from these providers. Given
that such evidence acquisition is now regulated within the EU among
member states, and that the USA has MLATs signed with more than 70
countries, including all EU members,'? it is expected that this method of
cross-border digital evidence acquisition will be regulated in the relatively
near future at least between the USA and EU member states. How, if at all,
broader global coordination of cross-border cooperation in criminal pros-
ecution will proceed, only time will tell. Such coordination will be subject
to the alignment of different legal traditions, cultural values, and politi-
cal systems. '°! On the other hand, we can expect the exact opposite: the
development of practices where countries, disregarding the existing con-
cept of territorial sovereignty, arbitrarily acquire digital evidence located
in other countries.

% Tt is difficult to imagine, for example, a regulation that would allow law enforce-
ment agencies of one country to legally access the information system of another coun-
try’s ministry remotely and obtain stored data content there, based on an order from
a judge in their own country, for the purpose of their own criminal investigation.

190 Norris and. Cohen, “How US Authorities Obtain Foreign Evidence in Cross-Border
Investigations.”

101 QOlukunle Oladipupo Amoo, Akoh Atadoga, Temitayo Oluwaseun Abrahams,
Oluwatoyin Ajoke Farayola, Femi Osasona and Benjamin Samson Ayinla, “ The legal
landscape of cybercrime: A review of contemporary issues in the criminal justice system.”
World Journal of Advanced Research and Reviews, vol. 21, no. 2 (2011): 212.
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1. Uwagi wprowadzajgce

Immanentng cechg procesu karnego jest etapowos¢ czy tez sekwencyj-
nos¢l. Oznacza to, ze w poszczegdlnych stadiach postepowania karnego,

! B. Janusz-Pohl: Formalizacja i konwencjonalizacja jako instrumenty analizy czyn-
nosci karnoprocesowych w prawie polskim. Wydawnictwo Naukowe Uniwersytetu im.
A. Mickiewicza, Poznan 2017, s. 57 i nast.
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ktore nastepuja po sobie, dokonywane sg okreslone czynnosci procesowe.
Co do zasady przedmiotowe czynnosci sa przypisane do konkretnego eta-
pu, w ktérym powinny zosta¢ wykonane, lecz istnieja pewne odstepstwa.

Podstawowy podzial wyznacza nastepujace etapy postepowania kar-
nego: a) postepowanie przygotowawcze, b) postepowanie gtéwne (jurys-
dykcyjne), c¢) postepowanie odwotawcze (apelacyjne) oraz d) postepo-
wanie wykonawcze. Przedstawiciele teorii procesu karnego, dokonujac
glebszej analizy, wyr6zniaja takze nastepujgce etapy: a) postepowanie
sprawdzajace, b) postepowanie przejsciowe, ¢) postepowanie utaskawie-
niowe (abolicyjne)?.

W tym kontekScie warto wskaza¢ na zagadnienie tzw. przedproce-
su karnego, ktory nie jest stricte etapem postepowania karnego. Jest to
jednak materia silnie zwigzana z procesem karnym z uwagi na realizacje
zarbwno celow procesu karnego (art. 2 § 1 Kodeksu postepowania karne-
g0%), jak i postepowania przygotowawczego (art. 297 k.p.k.). Przedproces
karny zasadza si¢ na niejawnej, tajnej, zorganizowanej i wewnetrznie
skondensowanej dywersyfikacji kompetencji dochodzeniowo-sledczych
oraz operacyjno-rozpoznawczych Policji i innych organéw (posiadajacych
uprawnienia operacyjne lub dochodzeniowo-§ledcze), nakierowanej na
rozpoznawanie, wykrywanie, gromadzenie i przetwarzanie danych infor-
macyjnych oraz na ich analizowanie w kontekscie zdarzen, czynéw i zja-
wisk spotecznych, ktére moga posiada¢ znamiona czynéw zabronionych
oraz karalnych, ale takze wobec wszelkich naruszen porzadku publiczne-
go oraz prawnego®.

Niezaleznie od powyzszego poszczegdlne etapy postepowania karnego
(w tym niewyodrebniony sensu stricto przedproces karny) sg ze soba powig-
zane, oddziatujg na siebie i wchodzg ze sobg w interakcje’. Co wiecej, jak
zauwazyt Cezary Kulesza, zachodza pomiedzy nimi wzajemne sprzezenia®.

2 M. Cieslak: Polska procedura karna. Podstawowe zatoZenia teoretyczne. Panstwowe
Wydawnictwo Naukowe, Warszawa 1984, s. 54-55; S. Waltos, P. Hofmanski: Proces
karny — zarys systemu. Wyd. 15. Wolters Kluwer, Warszawa 2020, s. 505.

3 Ustawa z dnia 6 czerwca 1997 r. — Kodeks postepowania karnego. Dz.U. 2022,
poz. 1375 z pézn. zm. [dalej: k.p.k.].

* E. Prusak: Dywersyfikacja kompetencji dochodzeniowo-sledczych oraz operacyjno-
-rozpoznawczych Policji i stuzb specjalnych w przedprocesie karnym. W: Meandry prawa
karnego i kryminalistyki. Ksiega jubileuszowa prof. zw. dra hab. Stanistawa Pikulskiego.
Red. J. Kasprzak, W. Cieslak, I. Nowicka. Wydawnictwo Wyzszej Szkoty Policji w Szczytnie,
Szczytno 2015, s. 437-438; F. Prusak: Karno-procesowe miscellanea dydaktyczne.
Przedsiebiorstwo Poligraficzno-Wydawnicze ,,TJongraf”, Warszawa-Pita 2013, s. 89.

5 Zob. ]. Zagrodnik: Model interakcji postgpowania przygotowawczego oraz postgpowa-
nia gtownego w procesie karnym. CH.Beck, Warszawa 2013, s. 238-276.

¢ C. Kulesza: Przemodelowanie postepowania karnego. https://www.gov.pl/
attachment/063450d5-7475-4306-bdc6-3¢70c0138£43 [dostep: 12.06.2024], s. 35-41.
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W zwiazku z tym kazdy etap i kazda czynnos¢ podjeta w toku procesu sa
istotne i mogg mie¢ kluczowy wptyw na wydanie wyroku oraz zakoncze-
nie postepowania.

Za stadium postepowania karnego, ktorego znaczenie i rola wydaja sie
niestusznie deprecjonowane, nalezy uznaé postepowanie przygotowaw-
cze’. Analizujac wskazany obszar badawczy, mozna dostrzec, ze literatura
niejednogtosnie wskazuje na prymat postepowania przygotowawczego
wzgledem postepowania jurysdykcyjnego. Wystepuje on przynajmniej
w zakresie gromadzenia i utrwalania materiatu dowodowego®. Na tym
etapie zapadaja kluczowe decyzje oraz podejmowane sg czynnosci, ktore
majg wplyw na prawa i obowigzki cztowieka (zarbwno pokrzywdzonego,
jak i podejrzanego) przy incydentalnym udziale sadu’ oraz — co do zasa-
dy - inkwizycyjnym i tajnym charakterze tego stadium postepowania'®.
Do tych czynnosci nalezy zaliczy¢ m.in. stosowanie Srodkow zapobiegaw-
czych oraz problematyke czynnosci operacyjno-rozpoznawczych!!. Udziat
sagdu na tym etapie procesu karnego od uchwalenia Kodeksu postepo-
wania karnego z 1997 r. jest ciagle przedmiotem dyskusji, ktora do tej
pory nie zostata zakonczona'?.

Z przedstawionymi kwestiami $ci$le zwigzane jest zagadnienie mode-
lu postepowania karnego, a w szczegblnosci postepowania przygotowaw-

7 Zob. System prawa karnego procesowego. T. 10: Postgpowanie przygotowawcze. Red.
RA. Stefaniski. Wolters Kluwer, Warszawa 2016, s. 89-107; J. Zagrodnik: Model inter-
akgcji..., s. 238-276.

8 A. Baj: Cele postepowania przygotowawczego. ,,Prokuratura i Prawo” 2016, nr 12,
s. 73; A. Weklar: Instytucja sedziego do spraw postepowania przygotowawczego na tle uwa-
runkowan polskiego systemu prawnego — rozwazania de lege ferenda. Wydawnictwo Instytutu
Wymiaru Sprawiedliwosci, Warszawa 2019, s. 46; P. Kruszynski: Sedzia Sledczy na tle mo-
deli postgpowania przygotowawczego — uwagi de lege ferenda. W: Konferencja. Nowy model
postepowania przygotowawczego — sedzia sledczy. Warszawa, 22 marca 2010 r. Red.
P. Zielinski. Wydawnictwo Sejmowe, Warszawa 2010, s. 31-32.

 A. Staszak: Komentarz do art. 329 Kodeksu Postepowania Karnego. W: Kodeks poste-
powania karnego. Komentarz do wybranych przepisow. Red. D. Szumito-Kulczycka. Wolters
Kluwer, Warszawa 2022, LEX; R.A. Stefaniski: Glosa do postanowienia SN z 27.02.2007 r.,
I KZP 38/06. ,Wojskowy Przeglad Prawniczy” 2008, nr 2, s. 138-142.

1 M. Rusinek: O dostepie do akt postgpowania przygotowawczego de lege ferenda.
,Czasopismo Prawa Karnego i Nauk Penalnych” 2008, R. 12, z. 2, 5. 97-105.

11 Zob. T. Bojanowski: Istota i przeznaczenie karnoprocesowe czynnosci operacyjno-
-rozpoznawczych. Wydawnictwo Episteme, Lublin 2023.

12 K. Dudka, H. Paluszkiewicz: Postgpowanie karne. Wyd. 5. Wolters Kluwer, Warszawa
2021, s. 453-492; T. Grzegorczyk, J. Tylman: Polskie postegpowanie karne. Wyd. 10. Wolters
Kluwer, Warszawa 2022, s. 807-922; J. Zagrodnik: Proces karny. Wyd. 3. Wolters Kluwer,
Warszawa 2021, s. 507-512; J. Skorupka: Proces karny. Wyd. 4. Wolters Kluwer, Warszawa
2022, s. 589-593; S. Waltos, P. Hofmanski: Proces karny..., s. 505-534; T. Boratynska,
L. Chojniak, W. Jasinski: Postgpowanie karne. Wyd. 3. CH.Beck, Warszawa 2018,
s. 395-460.
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czego. Nalezy wskaza¢, ze od 1918 r. w Polsce wystepowaly r6zne modele
procesu karnego, w tym postepowania przygotowawczego, ktore w pe-
wien sposob byty odwzorowaniem aktualnej mysli politycznej i praw-
nej. W zwigzku z tym przez lata polski proces karny ulegat i nadal ulega
przeobrazeniom, a doktryna i przedstawiciele praktyki prawa do tej pory
nie zdotali wypracowa¢ jednolitego stanowiska czy tez wizji co do jego
optymalnego modelu®s.

Pojecie modelu postgpowania karnego nalezy dekodowaé na podsta-
wie dorobku doktryny jako zbiér podstawowych elementéw okreslonego
uktadu, pozwalajacy na wyodrebnienie i odréznienie od innych tego typu
zbiorow!. Jesli ograniczymy wskazane pojecie do obszaru postepowa-
nia przygotowawczego, to bedziemy mieli styczno$¢ z pojeciem modelu
postepowania przygotowawczego. Idac dalej, jesli ograniczymy to poje-
cie do czynnosci sgdowych w tym stadium postepowania, to bedziemy
mie¢ do czynienia z pojeciem modelu sgdowej kontroli postepowania
przygotowawczego.

Przedmiotem niniejszego artykutu bedzie omoéwienie wybranych
aspektow czynnosci podejmowanych przez sad w postepowaniu przy-
gotowawczym na tle aktualnego modelu tego stadium postepowania.
W celu zbadania zakreslonego segmentu przedstawione zostang wybrane
aspekty prawno-historyczne, tj. charakterystyczne cechy modelu sgdowej
kontroli postepowania przygotowawczego w Kodeksie postepowania kar-
nego z 1928" oraz 1969 r.'° i ich wplyw na obecny model. Nastepnie
przeanalizowane i ocenione zostang rola oraz pozycja sadu w postepowa-
niu przygotowawczym na podstawie obecnie obowigzujacego Kodeksu
postepowania karnego z 1997 r. Na podstawie tak ujetej materii badaw-
czej zaproponowane zostang wnioski de lege ferenda, ktére zdaniem auto-
ra mogtyby usprawni¢ model postepowania przygotowawczego i jeszcze
bardziej przyblizy¢ go do standardéw zachodnich.

13 M. Siewierski: Dyskusja nad projektem kodeksu karnego. ,,Palestra” 1956, nr 2,
s. 36-46.

4 K. Eichstaedt: Rola sqdu w postepowaniu przygotowawczym a instytucja sedziego Sled-
czego. Wydawnictwo Difin, Warszawa 2009, s. 13; S. Waltos: Model postgpowania przygo-
towawczego na tle porownawczym. Panstwowe Wydawnictwo Naukowe, Warszawa 1968,
s. 9; C Kulesza: Sedzia Sledczy w modelu postepowania przygotowawczego na tle porownaw-
czym. Dzial Wydawnictw Filii UW w Bialymstoku, Biatystok 1991, s. 15; A. Kaftal: Model
postepowania przygotowawczego de lege ferenda w prawie Polski. ,,Studia Prawnicze” 1989,
nr1,s. 53.

15 Rozporzadzenie Prezydenta Rzeczypospolitej z dnia 19 marca 1928 r. Kodeks poste-
powania karnego. Dz.U. 1928, nr 33, poz. 313 z pdzn. zm.

16 Ustawa z dnia 19 kwietnia 1969 r. Kodeks postepowania karnego. Dz.U. 1969,
nr 13, poz. 96.
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Artykut zostanie zbudowany wokét tezy, w mysl ktérej w polskim
postepowaniu przygotowawczym zauwazalny jest niedostatek czynni-
ka sgdowego. Co wiecej, obecny model charakteryzuje si¢ jedynie incy-
dentalnym nadzorem oraz kontrolg. Nalezy zauwazy¢, ze przez lata rola
czynnika sgdowego na tym etapie postepowania zostala zauwazalnie
zwigkszona, lecz nadal nie jest wystarczajaca'’. Ponadto, sam model jest
uwazany za niewydolny i anachroniczny'®. Jednym z elementéw, ktory
mogtby zaradzi¢ dysfunkcjom tego stadium postepowania karnego, jest
permanentna obecnos$¢ operatywnego organu sgdowego na wzor insty-
tucji, ktore wystepuja w panstwach zachodnich, tj. sedziego ds. poste-
powania przygotowawczego, sedziego ds. sledztwa (dochodzenia) czy tez
sedziego Sledczego!.

2. Wybrane aspekty sadowej kontroli
postepowania przygotowawczego w ujeciu historycznym

Kodeks postepowania karnego z 1928 r. szeroko odwotywat sie do re-
gulacji panstw zaborczych, tj.: niemieckiej ustawy postepowania karnego
z 2 lutego 1877 r., austriackiej ustawy postepowania karnego z 23 maja
1873 r. oraz rosyjskiej ustawy postepowania karnego z 20 listopada 1864 r.
zmienionej nowelami, zwlaszcza przepisami przechodnimi z 1917 r.%°.
Kodeks ten wprowadzal mieszany model procesu karnego — inkwizycyjno-
-kontradyktoryjny. Widoczne byly w nim wptywy Kodeksu postepowania
karnego Napoleona z 1808 r., czego przyktad stanowit podziat postepo-
wania przygotowawczego na Sledztwo sagdowe i dochodzenie prokurator-
sko-policyjne?!.

Dochodzenie prowadzone byto przez prokuratora lub Policje i miato
na celu wyjasnienie, czy zostalo popetnione przestepstwo, kogo mozna
o nie podejrzewac oraz czy zachodza przestanki warunkujgace wszczecie
postepowania sgdowego?*?. Co do zasady z czynnosci podejmowanych

17 ]. Zagrodnik: Model interakgji..., s. 238-276.

18 P. Kruszynski, M. Zbrojewska: Nowy model postepowania karnego uksztattowany
nowelg do k.p.k. z 27 wrzesnia 2013 r. ,,Palestra” 2014, nr 1-2, s. 55 i nast.

9 J. Gtebocka: Model francuskiego postepowania przygotowawczego w ujeciu prawno-
poréwnawczym. Wydawnictwo Instytutu Wymiaru Sprawiedliwosci, Warszawa 2023, s. 19.

20 J. Bardach, B. Lesnodorski, M. Pietrzak: Historia ustroju i prawa polskiego. Wyd. 6.
Wolters Kluwer, Warszawa 2009, s. 599.

21 M. Koscielniak-Marszat: Sedzia sledczy w ujeciu prawno-historycznym. W: Weztowe
problemy procesu karnego. Red. P. Hofmanski. Oficyna a Wolters Kluwer, Warszawa 2010,
s. 167; K. Eichstaedt: Instytucja sedziego Sledczego w okresie miedzywojennym. ,Studia
z Dziejow Panistwa i Prawa Polskiego” 2014, T. 17, s. 183-184.

2 System prawa karnego procesowego...
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w czasie dochodzenia nie sporzadzano protokotu (w literaturze przed-
miotu wskazana forma postepowania przygotowawczego byta zwana
,dochodzeniem zapiskowym”?). Ewentualne wyjatki wynikaty z art. 254
k.p.k. z 1928 r. oraz art. 20 przepisow wprowadzajacych Kodeks postepo-
wania karnego?*.

Z kolei Sledztwo bylo prowadzone przez niezawisty organ sgdowy,
tj. sedziego sledczego, sedziego Sledczego ds. wyjatkowego znaczenia® lub
sad grodzki. Wskazana forma postepowania przygotowawczego byta od-
powiednia dla spraw nalezacych do wtasciwosci sadu przysiegtych lub
sadu okregowego. Jej celem byto wykrycie sprawcow przestepstwa, wszech-
stronne wyjasnienie sprawy, zebranie informacji dotyczacych podejrzane-
go oraz pobudek jego dziatania i sposobu zycia, ale przede wszystkim
utrwalenie dowodow dla sadu orzekajgcego w sprawie na etapie poste-
powania jurysdykcyjnego. Sledztwo byto uwazane juz za postepowanie
sagdowe?.

Sedzia Sledczy brat czynny udziat w postepowaniu przygotowawczym,
w tym w postepowaniu dowodowym. Jego rola byta znacznie ograniczo-
na przez pozycje prokuratora, tj. sedzia Sledczy nie mogt odmowic wy-
konania szeregu prawnych wnioskoéw przez niego ztozonych. Co wiecej,
prokurator (oraz Policja na polecenie prokuratora) mogt w toku docho-
dzenia, ilekro¢ uznat to za potrzebne, dokonywaé poszczegblnych czyn-
nosci, ktére mialty moc czynnosci sgdowych, a protokoty moc protokotow
sadowych?”. Doprowadzito to do zastgpienia dochodzenia prokuratorsko-
-policyjnego dochodzeniem prokuratorskim oraz zwiekszenia wplywu
protokotéw policyjnych na rozprawe gtéwna.

Juz w okresie miedzywojennym rozgorzata dyskusja na temat zasadno-
Sci funkcjonowania instytucji sedziego $ledczego. Pojawiaty sie gtosy kry-
tyczne, lecz nie zakltadaty one likwidacji tej instytucji wraz z drastycznym
ograniczeniem czynnosci sgdowych w postepowaniu przygotowawczym?5,

3 M. Materniak-Pawtowska: Instytucja sedziego sledczego w II Rzeczypospolitej.
»Czasopismo Prawno-Historyczne” 2013, T. 65, z. 1, s. 290.

24 K. Eichstaedt: Rola sgdu..., s. 58-80.

% Rozporzadzenie Prezydenta Rzeczypospolitej z dnia 15 lipca 1927 r. o sedziach
Sledczych do spraw wyjatkowego znaczenia. Dz.U. 1927, nr 69, poz. 611.

26 System prawa karnego procesowego...

27 Kodeks postepowania karnego z komentarzem i orzecznictwem Sqdu Najwyzszego.
Oprac. J. Nisenson, M. Siewierski. Gazeta Administracji Policji Panstwowej, Warszawa
1936, s. 143-144.

2 M. Siewierski: Uwagi krytyczne nad Ssledztwem i dochodzeniem wedtug k.p.k.
»Archiwum Kryminologiczne” 1933, z. 1, s. 95-110; Idem: O reformg postepowania przy-
gotowawczego. ,,Archiwum Kryminologiczne” 1933, z. 2, s. 247-253; Zagadnienia poste-
powania przygotowawczego. (Dyskusja w Seminarium Prawa Karnego I.J.P.). ,,Archiwum
Kryminologiczne” 1937, z. 3-4, s. 536-537; K. Lada-Biefikowski: Postulaty reformy pro-
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a wskazywaly na dysfunkcje i wynaturzenia wynikajace z dekompozycji
modelu postepowania przygotowawczego. Stanowisko sedziego $ledczego
utrzymato si¢ ostatecznie do 1949 r., kiedy zostato zlikwidowane w toku
procesu stalinizacji i sowietyzacji prawa.

Po II wojnie Swiatowej postepowanie karne (w tym postepowanie
przygotowawcze), oparte co do zasady na regulacjach przedwojennych,
zostato szybko dostosowane do realiéw nowego ustroju. Pierwsze zmiany
zostaty wprowadzone juz w latach 1944-1948%, nastepne w latach 19493
i 1950% oraz w 1955 r.%

W 1949 r. poza likwidacjg instytucji sedziego Sledczego zrezygnowano
takze z podzialu postepowania przygotowawczego na Sledztwo i docho-
dzenie oraz wprowadzono jednolitg forme — Sledztwo, ktére byto pro-
wadzone przez prokuratora lub Milicje Obywatelskg* oraz funkcjona-
riuszy Urzedu Bezpieczenistwa pod nadzorem prokuratora. Kompetencje
sedziego $Sledczego zostaly scedowane na prokuratora, ktory stosowat
srodki zapobiegawcze m.in. w postaci: tymczasowego aresztowania,
kaucji, dozoru.

W 1950 r. wprowadzono kolejne reformy oparte na wzorach funk-
cjonowania procesu karnego w Zwiazku Socjalistycznych Republik
Radzieckich?®*, co polegato przede wszystkim na wyodrebnieniu prokura-

cesu karnego. (Referat sprawozdawczy na 11l Zjazd Prawnikéw Polskich Katowice—Krakéw
5-8 listopad 1936 ). Drukarnia Zwigzku Zawodowego Pracownikéw Samorzadu
Terytorialnego R.P. Warszawa Al. Jerozolimskie 85, Warszawa 1936, s. 3—4; K. Eichstaedt:
Rola sqdu..., s. 73.

2 Dekret Polskiego Komitetu Wyzwolenia Narodowego z dnia 1 grudnia 1944 r.
o czeSciowej zmianie kodeksu postepowania karnego. Dz.U. 1944, nr 13, poz. 70; dekret
z dnia 6 czerwca 1945 1. o zmianie przepiséw kodeksu postepowania karnego. Dz.U. 1945,
nr 25, poz. 148; dekret z dnia 19 sierpnia 1946 r. o zmianie niektorych przepisow poste-
powania karnego. Dz.U. 1946, nr 43, poz. 249; dekret z dnia 23 stycznia 1947 r. o opta-
tach sgdowych w sprawach karnych. Dz.U. 1947, nr 19, poz. 73; dekret z dnia 3 kwietnia
1948 r. o zmianie kwot pienieznych w przepisach kodeksu postgpowania karnego.
Dz.U. 1948, nr 20, poz. 136.

30 Ustawa z dnia 27 kwietnia 1949 r. o zmianie przepisow postepowania karnego.
Dz.U. 1949, nr 32, poz. 238.

31 Ustawa z dnia 20 lipca 1950 r. o zmianie przepisow postepowania karnego.
Dz.U. 1950, nr 38, poz. 348; ustawa z dnia 20 lipca 1950 r. o Prokuraturze Rzeczypospolitej
Polskiej. Dz.U. 1950, nr 38, poz. 346.

32 Dekret z dnia 21 grudnia 1955 r. o zmianie przepisdéw postepowania karnego.
Dz.U. 1955, nr 46, poz. 309.

3 Dekret Polskiego Komitetu Wyzwolenia Narodowego z dnia 7 pazdziernika 1944 r.
o Milicji Obywatelskiej. Dz.U. 1944, nr 7, poz. 33.

3 H. Swiatkowski: Donioste reformy wymians sprawiedliwosci. ,,Demokratyczny
Przeglad Prawniczy” 1950, nr 8-9, s. 3.
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tury ze struktur Ministerstwa Sprawiedliwosci i podporzgdkowaniu wta-
dzy wykonawczej, tj. Radzie Panstwa’s.

W 1955 r. przywrocono podziat postepowania karnego na sSledztwo
i dochodzenie**. Co do zasady obie formy miaty rownorzedne znaczenie
prawne i spelniaty tozsame funkcje, ale r6znity je organy prowadzace po-
stepowanie oraz rodzaj przestepstw, ktore sa przedmiotem postepowania.
Do postgpowania przygotowawczego wprowadzono instytucje przedsta-
wienia zarzutéw®, a zlikwidowano tzw. areszt obligatoryjny?®. Nalezy
stwierdzi¢, ze zmiany wprowadzone w 1955 r. wzmocnity nadzér pro-
kuratora nad postgpowaniem przygotowawczym i uczynity go odpowie-
dzialnym za jego prawidtowy przebieg.

Z kolei w 1958 r. wprowadzono mozliwo$¢ ustanowienia dla oskar-
zonego, juz w toku §ledztwa lub dochodzenia, obroficy z urzedu, gdy nie
posiada obronicy z wyboru®.

Omawiane zmiany przyczynity sie¢ do niemalze catkowitej eliminacji
czynnika sgdowego z postepowania przygotowawczego (czynnosci se-
dziéw Sledczych i sedziow Sledczych ds. wyjatkowego znaczenia zosta-
ty przekazane prokuratorom, co charakteryzowato sowiecki model po-
stepowania przygotowawczego). Zdaniem Mieczystawa Siewierskiego
»obecny (po reformach w 1958 r.) model postepowania przygotowaw-
czego zdat egzamin zyciowy i stworzyt zarébwno Kkorzystne warun-
ki do Scigania przestepstw, jak i dostateczne gwarancje dla stron”.
Niniejsza teze nalezy odnosi¢ do realiow sowieckiego modelu postepo-
wania karnego.

W 1969 r. uchwalono nowy Kodeks postepowania karnego, ktory
petryfikowal zmiany wprowadzone w duchu sowieckim*!. Niemniej za-

35 Ustawa Konstytucyjna z dnia 19 lutego 1947 r. o ustroju i zakresie dziatania naj-
wyzszych organéw Rzeczypospolitej Polskiej. Dz.U. 1947, nr 18, poz. 71.

3¢ Dekret z dnia 21 grudnia 1955 r. o zmianie przepiséw postgpowania karnego.
Dz.U. 1955, nr 46, poz. 309.

37 Zob. L. Penner: O zmianie przepisow kpk. ,,Nowe Prawo” 1956, nr 2, s. 43-44;
L. Schaff: Nowa reforma postepowania przygotowawczego. ,,Panstwo i Prawo” 1956, z. 3,
s. 505-506.

38 J. Haber: Rozwdj prawa karnego procesowego w Polsce Ludowej. ,,Ruch Prawniczy,
Ekonomiczny i Socjologiczny” 1964, nr 26, z. 4, s. 135-142.

3 Ustawa z dnia 28 marca 1958 r. o zmianie przepisow postepowania karnego.
Dz.U. 1958, nr 18, poz. 76.

40 Zob. M. Siewierski: Koncepcja kodyfikacyjna postgpowania przygotowawczego.
»Problemy Kryminalistyki” 1961, nr 29, s. 11.

41 B. Bienkowska i in.: Wyktad prawa karnego procesowego. Temida 2, Bialystok 2012,
s. 19; P. Kruszynski, M. Warchot: Pozycja sedziego Sledczego na tle modeli postepowania
przygotowawczego (czes¢ 2). ,,Palestra” 2008, nr 5-6, s. 45-46; J. Koredczuk: Ksztattowanie
si¢ modelu polskiego procesu karnego w latach 1918-1955. W: System prawa karnego proce-
sowego. T. 1. Red. P. Hofmanski. Wolters Kluwer, Warszawa 2013, s. 357-364.
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pewniono w postgpowaniu przygotowawczym, w limitowanym zakresie,
czynnik sadowy, tj. kontrola sgdowa ograniczata si¢ w zasadzie do roz-
patrywania srodkéw odwotawczych (zazalen) od niektérych decyzji pro-
cesowych organéw postepowania przygotowawczego, a wiec do badania
tych rozstrzygnie¢ od strony prawidtowosci oraz wszechstronnosci wy-
nikoéw $ledztwa i dochodzenia*?. Nie byto nadzoru sadu nad postepowa-
niem przygotowawczym, poniewaz wskazana kompetencja nalezata do
prokuratora. Rola sgdu ograniczata si¢ w istocie do nielicznych czynnosci
decyzyjnych i kontrolnych.

Do zadan sgdu w zakresie decyzyjnym nalezato: przedtuzanie (przez
sad wojewodzki) na wniosek prokuratora wojewo6dzkiego tymczasowego
aresztowania w przypadku, gdy trwato ono tacznie dtuzej niz 6 miesiecy;
orzekanie o przepadku poreczenia lub o Sciggnieciu sumy poreczenia; orze-
kanie o wydaniu listu zelaznego. Jezeli chodzi o czynnosci kontrolne, to
do sadu nalezalo rozpoznawanie zazalen na postanowienia prokura-
tora o: przeprowadzeniu obserwacji psychiatrycznej oraz jej przedtuzeniu;
zastosowaniu tymczasowego aresztowania i jego przedtuzeniu na okres
do 6 miesigcy; warunkowym umorzeniu postgpowania w zakresie warun-
koéw umorzenia.

Koncepcja czynnosci sagdowych w PRL zaczeta przechodzi¢ ewolucje
przed uchwaleniem Kodeksu postepowania karnego w 1997 r. Ich roz-
szerzenie nastgpito nowelami odpowiednio w 1989%, 1990% i 1995 r.%.
Na uwage zastuguja w szczegdlnosci te ostatnie, ktére wprowadzaty na-
miastke dochodzenia uproszczonego, zmiany w zakresie tymczasowego
aresztowania i instytucje Swiadka incognito*®.

42 ]. Grajewski, L.K. Paprzycki, S. Steinborn: Kodeks postgpowania karnego. Komentarz.
T. 1. Wolters Kluwer, Krakow 2006, s. 893.

4 Ustawa z dnia 29 maja 1989 r. o zmianie niektérych przepiséw prawa karnego,
prawa o wykroczeniach oraz innych ustaw. Dz.U. 1989, nr 34, poz. 180.

# Ustawa z dnia 13 lipca 1990 r. o powotaniu sagdoéw apelacyjnych oraz o zmianie
ustawy — Prawo o ustroju sadéw powszechnych, Kodeks postepowania cywilnego, Kodeks
postepowania karnego, o Sadzie Najwyzszym, o Naczelnym Sadzie Administracyjnym
i o Krajowej Radzie Sadownictwa. Dz.U. 1990, nr 53, poz. 306.

4 Ustawa z dnia 29 czerwca 1995 r. o zmianie Kodeksu postgpowania karnego, usta-
wy o ustroju sadoéw wojskowych, ustawy o optatach w sprawach karnych i ustawy o po-
stepowaniu w sprawach nieletnich. Dz.U. 1995, nr 89, poz. 443; ustawa z dnia 6 lipca
1995 r. o zmianie Kodeksu postepowania karnego. Dz.U. 1995, nr 89, poz. 444.

4 T. Grzegorczyk, J. Tylman: Polskie postgpowanie karne..., s. 816.
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3. Charakterystyka czynnosci sgdu w postepowaniu
przygotowawczym w Kodeksie postepowania karnego z 1997 r.

Obecny model sadowej kontroli postepowania przygotowawczego na-
wigzuje zarébwno do rozwigzan z II RP, jak i PRL. Stanowi jednak odrebny
model posiadajacy swoja specyfike, uwzgledniajacy standardy rzetelnego
procesu?’. Kodeks postepowania karnego z 1997 r. nie powrdcit do insty-
tucji sedziego Sledczego, ale udzial czynnika sadowego zostat zdecydowa-
nie zwigkszony. Warto wskazag¢, ze kodeks ten byt kilkakrotnie obszernie
nowelizowany (zmiany istotnie wplywaty na model postepowania przy-
gotowawczego), m.in. w: 2003, 20074, 2013%°, 2016°, 2019%2, a takze
2023 r.3%. Finalnie jego zreby, w szczegolnosci w zakresie modelu postepo-
wania przygotowawczego, pozostaty bliskie oryginalnej wersji z 1997 r.,
lecz co do zasady katalog czynnosci sgdowych w postepowaniu przygoto-
wawczym ulegt zdecydowanemu poszerzeniu.

W nowym Kodeksie postepowania karnego w pierwszym rzedzie
o modelu decyduja cele postepowania przygotowawczego okreslone
w art. 297 § 1 k.p.k., do ktérych nalezy zaliczy¢: 1) ustalenie, czy zostat
popetniony czyn zabroniony i czy stanowi on przestepstwo; 2) wykrycie
i wrazie potrzeby ujecie sprawcy; 3) zebranie danych stosownie do art. 213
i 214 k.p.k.; 4) wyjasnienie okolicznosci sprawy, w tym ustalenie oséb
pokrzywdzonych i rozmiaréw szkody; 5) zebranie, zabezpieczenie i w nie-
zbednym zakresie utrwalenie dowodow dla sadu. Przedmiotowe cele
powinny by¢ realizowane przez pryzmat gtownych celéw procesu (art. 2
§ 1 k.p.k.)** oraz zasade prawdy materialnej (art. 2 § 2 k.p.k.). Tak nakres-
lony ,,ustr6j postepowania przygotowawczego” determinuje role i zakres

47 A. Skowron: Rzetelny proces karny w ujeciu Karty Praw Podstawowych Unii
Europejskiej oraz Europejskiej Konwencji o Ochronie Praw Cztowieka i Podstawowych
Wolnosci. ,,Prokuratura i Prawo” 2017, nr 11, s. 5-34.

4 Ustawa z dnia 10 stycznia 2003 r. o zmianie ustawy — kodeks postepowania karne-
go, ustawy — Przepisy wprowadzajgce Kodeks postepowania karnego, ustawy o swiadku
koronnym oraz ustawy o ochronie informacji niejawnych. Dz.U. 2003, nr 17, poz. 155.

4 Ustawa z dnia 29 marca 2007 r. o zmianie ustawy o prokuraturze, ustawy — Kodeks
postepowania karnego oraz niektorych innych ustaw. Dz.U. 2007, nr 64, poz. 432.

50 Ustawa z dnia 27 wrze$nia 2013 r. o zmianie ustawy — Kodeks postepowania karne-
go oraz niektorych innych ustaw. Dz.U. 2013, poz. 1247.

51 Ustawa z dnia 11 marca 2016 r. o zmianie ustawy — Kodeks postgpowania karnego
oraz niektorych innych ustaw. Dz.U. 2016, poz. 437.

52 Ustawa z dnia 19 lipca 2019 r. o zmianie ustawy — Kodeks postepowania karnego
oraz niektorych innych ustaw. Dz.U. 2019, poz. 1694.

53 Ustawa z dnia 13 stycznia 2023 1. o zmianie ustawy — Kodeks postepowania cywil-
nego oraz niektérych innych ustaw. T.j. Dz.U. 2023, poz. 289 ze zm.

34 T. Grzegorezyk, J. Tylman: Polskie postgpowanie karne..., s. 820.
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czynnosci sagdu w postepowaniu przygotowawczym®>. W Kodeksach po-
stepowania karnego z 1928 i 1969 r. cele postepowania przygotowawcze-
go nie byly wyodrebnione w oddzielnej jednostce redakcyjnej.

Przechodzac dalej, nalezy wskaza¢ na art. 329 § 1 k.p.k., ktory sta-
nowi, ze w postepowaniu przygotowawczym sad (co do zasady sad po-
wolany do rozpoznania sprawy w I instancji, jednak przepisy szczegdlne
moga przewidywac wlasciwos¢ innego sadu (np. sadu okregowego)*°) do-
konuje czynnosci zarowno decyzyjnych, kontrolnych, jak i dowodowych
jednoosobowo, chyba ze ustawa stanowi inaczej’’. Ponadto, w tym sta-
dium postepowania sad nie podlega wytaczeniu’®. Literatura przewiduje
takze inny podzial tych czynnosci®, ale wydaje sie, ze ten zaproponowa-
ny powyzej najlepiej oddaje istote czynnosci sadu w postepowaniu przy-
gotowawczym.

Czynnosci decyzyjne zaktadaja bezposSrednie podejmowanie decyzji
procesowych jako wynik uprzedniej kontroli postepowania przygoto-
wawczego pod wzgledem prawnym i merytorycznym®. Z kolei czynnosci
kontrolne polegaja na sprawowaniu kontroli instancyjnej nad okreSlony-
mi decyzjami organéw postepowania przygotowawczego, czyli ich bada-
niu w zakresie prawidtowosci i wszechstronnosci rezultatow podjetych
czynnosci®'. Natomiast czynnosci dowodowe to podejmowanie okres-
lonych czynnosci procesowych (dowodowych) zastrzezonych dla organu
sadowego®.

Katalog czynnosci decyzyjnych (wzgledem Kodeksu postepowania
karnego z 1969 r.) zostal zdecydowanie poszerzony. W tym stadium poste-
powania sad zezwala m.in. na przestuchanie osoby zobowiazanej do za-
chowania okres$lonej tajemnicy, tj.: notarialnej, adwokackiej, radcy praw-
nego, doradcy podatkowego, lekarskiej, dziennikarskiej lub statystycznej
i tajemnicy Prokuratora Generalnego (art. 180 § 2 k.p.k.). Ponadto, decy-
duje o zatrzymaniu pism i innych dokumentéw zwigzanych z wykonywa-

55 System prawa karnego procesowego...

56 S. Waltos, P. Hofmanski: Proces karny..., s. 530.

57 System prawa karnego procesowego...

8 K. Eichstaedt: Rola sqdu..., s. 98; S. Walto$, P. Hofmanski: Proces karny..., s. 529.

3 M. Kurowski i P. Sydor proponuja podzial czynnosci sadowych w postepowaniu
przygotowawczym na: kontrolno-decyzyjne, decyzyjno-$ledcze i $ledcze. Zob. Iidem:
WSledcze” czynnosci sgdowe w postepowaniu przygotowawczym w aspekcie praktycznym.
,»Przeglad Sadowy” 2011, nr 1, s. 101.

¢ K. Malinowska-Krutul: Czynnosci sqdowe w postgpowaniu przygotowawczym.
,Prokuratura i Prawo” 2008, nr 10, s. 65-66.

¢ C Kulesza: Postgpowanie przygotowawcze. Rozwiqzania modelowe. W: Nowe ure-
gulowania prawne w kodeksie postepowania karnego z 1997 r. Red. P. Kruszynski. Dom
Wydawniczy ABC, Warszawa 1997, s. 269-270.

2 J. Grajewski, L.K. Paprzycki, S. Steinborn: Kodeks postgpowania karnego..., s. 893.
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niem funkcji obroncy w procesie (art. 225 § 3 k.p.k.) oraz o zniszczeniu
przedmiotéw i substancji niebezpiecznych (art. 232a § 2 k.p.k.), a takze
orzeka o badaniach psychiatrycznych podejrzanego zwigzanych z obser-
wacja w zaktadzie leczniczym (art. 203 § 2 k.p.k.). Zarzadza podstuch
procesowy (kontrola oraz utrwalanie rozmoéw) i zatwierdza go na wniosek
prokuratora oraz zarzadza zniszczenie kontrolowanych rozmoéw (art. 237
§ 1i2 k.p.k.). Wydaje rowniez szereg istotnych postanowienn dotyczacych
aresztowania, tj.: 1) o zarzadzeniu tymczasowego aresztowania (art. 250
i 263 k.p.k.); 2) o przedtuzeniu tymczasowego aresztowania (art. 263
§ 2 k.pk.); 3) wydanie europejskiego nakazu aresztowania (art. 607a k.p.k.);
4) wykonanie europejskiego nakazu aresztowania (art. 607k k.p.k.);
5) stosuje aresztowanie jako kare porzadkowa (art. 290 § 1 k.p.k.). Stosuje
tez inne Srodki zabezpieczajgce. Sad I instancji orzeka o przepadku przed-
miotu poreczenia majatkowego (art. 270 § 1 k.p.k.) oraz §ciggnieciu sumy
poreczenia (art. 268 § 2 k.p.k.). Orzeka o pienieznej karze porzagdkowej
wobec obroncy (petnomocnika) (art. 285 § 1a k.p.k.), wydaje i odwo-
tuje list zelazny (art. 281 i 282 § 2 k.p.k.), a takze decyduje o dopusz-
czeniu dowodu z zeznan Swiadka koronnego (art. 5 ustawy o $wiadku
koronnym®?).

Wzgledem Kodeksu postepowania karnego z 1969 r. za szeroki na-
lezy uzna¢ réwniez zakres czynnosci kontrolnych dokonywanych przez
sad. Zasadza si¢ on na rozpoznaniu zazalen od postanowien wydanych
przez prokuratora®®. Mogg one dotyczy¢ nastepujgcych kwestii: 1) natoze-
nia kary pienieznej na kierownika organu zobowigzanego do udzielenia
wyjasnien (art. 19 § 4 k.p.k.); 2) odmowy wszczecia Sledztwa lub docho-
dzenia (art. 306 § 11 art. 325e § 4 w zw. z art. 465 § 2 k.p.k.); 3) umorze-
nia Sledztwa i dochodzenia (art. 306 § 1a i art. 325e § 4 w zw. z art. 465
§ 2 k.p.k.); 4) zastosowanych przez prokuratora nieizolacyjnych srodkow
zapobiegawczych (art. 252 § 2 k.p.k.); 5) ukarania dziekana wtasciwej
rady (art. 20 § 1b k.p.k.); 6) zachowania w tajemnicy okolicznos$ci umoz-
liwiajacych ujawnienie tozsamosci Swiadka (art. 184 § 5 k.p.k.); 7) kon-
troli i utrwalania rozméw w przypadkach niecierpiacych zwtoki (art. 240
k.p.k.); 8) zatrzymania osoby podejrzanej w wymiarze legalnosci, zasad-
nosci i prawidtowosci (art. 246 i 247 § 1-3 w zw. z art. 247 § 6 k.p.k.);
9) zatrzymania i doprowadzenia Swiadka, biegtego ttumacza i specjalisty
oraz ukarania go kara (art. 285 k.p.k.); 10) zabezpieczenia majatkowego
(art. 293 § 3 k.p.k.); 11) wystgpienia do panstwa cztonkowskiego UE
o wykonanie postanowienia o zatrzymaniu dowodow lub majacego na

6 Ustawa z dnia 25 czerwca 1997 r. o Swiadku koronnym. T.j. Dz.U. 2016, poz. 1197.

4 A. Gaberle: Funkcje kontroli instancyjnej w procesie karnym (zagadnienia podstawo-
we). W: Srodki zaskarzania w procesie karnym. Ksiega pamigtkowa ku czci prof. Z. Dody.
Red. A. Gaberle, S. Waltos$. Wolters Kluwer, Krakow 2000, s. 23-46.
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celu zabezpieczenie mienia (art. 589j § 1 k.p.k.); 12) kosztéw w postepo-
waniu przygotowawczym (art. 626a k.p.k.).

Za nowos$¢ w Kodeksie postepowania karnego z 1997 r. nalezy uznac
wyposazenie sgdu w mozliwos¢ przeprowadzania czynnosci dowodowych.
Na waski katalog tych czynnosci sktadaja sie: 1) przestuchanie matoletnie-
go pokrzywdzonego w charakterze swiadka w sprawach o przestepstwa
popetnione z uzyciem przemocy lub grozby bezprawnej albo okreslone
w rozdziatach XXIII, XXV i XXVI Kodeksu karnego (art. 185a § 1 k.p.k.);
2) przestuchanie matoletniego swiadka w sprawach o przestepstwa popet-
nione z uzyciem przemocy lub grozby bezprawnej albo okreslone w roz-
dziatach XXV i XXVI Kodeksu karnego (art. 185b § 1 k.p.k.); 3) przestucha-
nie pokrzywdzonego w charakterze Swiadka w sprawach o przestepstwa
okreslone w art 197-199 Kodeksu karnego (art. 185¢c § 1la i 2 k.p.k.);
4) przestuchanie $wiadka, jezeli zachodzi niebezpieczenistwo, ze nie be-
dzie mozna go przestucha¢ na rozprawie, na zgdanie strony lub prokura-
tora albo innego organu prowadzgcego postepowanie (art. 316 § 3 k.p.k.).
Czynnosci wymienione w punktach 1-3 przeprowadza sie tylko w przy-
padku, gdy zeznania tego Swiadka moga mie¢ istotne znaczenie dla
rozstrzygniecia sprawy.

Nalezy wskaza¢, ze ustawodawca ostatnia nowelg Kodeksu postepo-
wania karnego (tzw. ustawa antyprzemocowa 2.0) dodat kolejng czyn-
no$¢ dowodowa sadu w postepowaniu przygotowawczym, tzw. przy-
jazny tryb przestuchania® dla oséb, u ktérych wystepuja zaburzenia
psychiczne lub rozwojowe albo zaktécenia zdolnosci postrzegania badz
odtwarzania postrzezen, i co do ktérych zachodzi uzasadniona oba-
wa, ze przestuchanie w innych warunkach, zwyktych, mogtoby wply-
na¢ negatywnie na ich stan psychiczny lub byloby znacznie utrudnione
(art. 185e k.p.k.)%°.

Z przytoczonych czynnosci wynika bezposredni udziat sgdu w stadium
przygotowawczym procedury karnej. Jednak sagd moze oddziatywac¢ na
ten etap procedury karnej takze w spos6b posredni, np. poprzez ocen¢ po-
zyskanego materialu dowodowego®’. Obecnie polski model postepowania
przygotowawczego co do zasady wypetnia standardy rzetelnego procesu,
ale w zakresie obecnosci czynnika sgdowego nie doréwnuje standardom

% M. Wielec, T. Bojanowski: Przestuchanie Swiadka w procesie karnym w trybie
art. 185e Kodeksu postgpowania karnego. ,,Prawo w Dziataniu” 2024, nr 57, s. 147-163.

% Ustawa z dnia 13 stycznia 2023 r. o zmianie ustawy — Kodeks postepowania cywil-
nego oraz niektérych innych ustaw. T.j. Dz.U. 2023, poz. 289, 535.

7 S. Walto§, P. Hofmanski: Proces karny..., s. 529-530; System prawa karnego proce-
sowego...
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zachodnim (np. model francuski®, niemiecki®, wtoski”, austriacki”* czy
hiszpanski’*). Mimo zwigkszenia jego udziatu wzgledem minionych okre-
sOw nadal nie jest on wystarczajacy.

Obecny model mozna okresli¢c mianem kompromisowego. Wynika
z tego, ze ustawodawca miat problem z wyborem skonkretyzowanej for-
my i wlasciwego zakresu obecnosci czynnika sgdowego w postepowaniu
przygotowawczym. Zaproponowanych i aktualnie funkcjonujacych roz-
wigzan nie nalezy ocenia¢ negatywnie, poniewaz to nie wybor lub odrzu-
cenie instytucji decyduje o charakterystyce modelu, a konkretne rozwig-
zania merytoryczne’s. Nie oznacza to jednak, ze nie mozna postulowac
jego zmian.

Zasadne wydaja si¢ tezy, ze obecny model jest pokiosiem uchwalo-
nego w duchu sowieckim Kodeksu postgpowania karnego z 1969 r., co
wymusit zorganizowany przez PRL i przejety przez III RP rozbudowany
aparat Scigania, tj. prokuratury i stuzb (Policji oraz innych organéw posia-
dajacych uprawnienia dochodzeniowo-sledcze). Ustawodawca nie chciat
odstepowaé od weczesniej funkcjonujacych i sprawdzonych rozwigzan.
Ponadto, nie zdecydowat si¢ na zwigkszenie udzialu czynnika sgdowe-
go do poziomu panstw Europy Zachodniej. Wsr6d przedstawicieli tzw.
prawnictwa widoczny jest pewien sentyment do prostoty i szybkosci
postepowania, ktore oferowat model z Kodeksu postepowania karnego
z 1969 ..

% Zob. ]J. Giebocka: Model francuskiego postepowania...; M. Czajka: Procedura karna.
W: Prawo francuskie. T. 1. Red. A. Machowska, K. Wojtyczek. Zakamycze, Krakow 2004,
s. 528; K. Eichstaedt: Rola sqdu...

% Zob. P. Girdwoyn: Zarys niemieckiego procesu karnego. Temida 2, Biatystok 2006;
C Kulesza: Sedzia Sledczy w modelu postepowania przygotowawczego...; P. Girdwoyn:
Pozycja i zadania prokuratury w procesie karnym Republiki Federalnej Niemiec. ,\Wojskowy
Przeglad Prawniczy” 2004, nr 3, s. 3-12.

70 Zob. C Kulesza: Rola prokuratora w znowelizowanym kodeksie postgpowania karnego.
»Prokuratura i Prawo” 2014, nr 4, s. 5-33; S. Ruggeri: Equality of arms, impartiality of the
judiciary and the role of the parties in the pre-trial inquiry: the perspective of Italian criminal
justice. “Revista Brasileira de Direito Processual Penal” 2018, vol. 4, no. 2, s. 559-603.

7! Zob. E. Fabrizy: Die Osterreichische Strafprozessordnung mit dem neuen Vorferfahren
und dem wichtigsten Nebengesaetzen. Kurzkommentar. 10 Auflage. MANZ, Wien 2008.

72 Zob. S. Tosza: Postepowanie przyspieszone w hiszpariskiej procedurze karnej. Wybrane
zagadnienia. ,Czasopismo Prawa Karnego i Nauk Penalnych” 2007, R. 11, z. 2, s. 235—
269; M. Pustuta: Pozycja prokuratora w postepowaniu przygotowawczym w Hiszpanii.
»Prokuratura i Prawo” 2017, nr 11, s. 154-169; B. Kunicka-Michalska: Zarys prawa karnego
Hiszpanii. Wydawnictwo Naukowe SCHOLAR, Warszawa 2009.

7 T. Grzegorczyk, J. Tylman: Polskie postepowanie karne..., s. 922.

74 R.A. Stefanski: Model postepowania przygotowawczego; dotychczasowe zmiany
i wnioski de lege ferenda. ,,Jus Novum” 2014, T. 8, nr 5, s. 82; A. Kaftal: Model postepowa-
nia przygotowawczego..., s. 51-84.
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Niemniej jednak mimo wprowadzonych zmian i zgodnosci z funda-
mentami, ktére zostaly wypracowane na szczeblu miedzynarodowym,
polski model postepowania przygotowawczego nalezy uznac za anachro-
niczny oraz posiadajacy cechy postsowieckie, co objawia sie w szerokich
uprawnieniach prokuratury i Policji oraz ograniczonej roli sadu. Co wie-
cej, cechuje je szereg dysfunkcji, m.in. dublowanie postepowania dowo-
dowego. Od 1997 r. tylko raz zdecydowano si¢ na zerwanie (co prawda
nieudane) z modelem postsowieckim poprzez wprowadzenie kontradyk-
toryjnej reformy procedury karnej, z ktorej szybko sie wycofano”. Na ni-
niejsze wady naktada si¢ takze kwestia czynnika ludzkiego, ktory odgry-
wa kluczowa role w kontekscie funkcjonowania instytucji postepowania
karnego, a mianowicie — przywigzanie do dawnych rozwigzan, ktore juz
co do zasady nie wystepuja, np. w przypadku tzw. kontradyktoryjnej re-
formy Kodeksu postepowania karnego’®.

W szczegbdlnosci negatywnie nalezy oceni¢ zakres czynnosci dowodo-
wych, tj. przestuchiwanie przez sad w postepowaniu przygotowawczym,
a raczej jego brak. Pierwotnie sagd miat mie¢ szersze uprawnienia w oma-
wianym zakresie, jednak ostatecznie zrezygnowano z tego rozwigzania’’.
Z uwagi na role gwarancyjna sad powinien dokonywac przestuchan
w postepowaniu przygotowawczym. Mialoby to takze pozytywny wptyw
na szybkos$¢ postepowania — nie bytoby koniecznosci dokonywania ko-
lejnego przestuchania w toku rozprawy gtownej. Co wiecej, w modelach
zachodnich, np. francuskim, niemieckim, wtoskim lub austriackim, sad
jest uprawniony do dokonywania przestuchania podejrzanego, a w Polsce
nie jest to prawnie zagwarantowane’s.

Obecnie utrwalanie dowodéw w formie protokotéw spoczywa na or-
ganach Scigania, tj. prokuraturze i Policji. S3 one nastepnie odtwarzane na
rozprawie, co wydtuza cate postepowanie. Podstawa materiatéw dowodo-
wych staja sie protokoty policyjne, w oparciu o ktére wyrokuje sad.

Zasadne bytoby wprowadzenie do postepowania przygotowawcze-
go nowej instytucji — sagdowego organu operatywnego, tj. niezawistego
sedziego, ktory na biezaco zajmowatby sie konkretnym postepowaniem
przygotowawczym i bytby zaznajomiony z aktami sprawy (teraz obecnos¢
sadu jest incydentalna i ogranicza sie co do zasady do rozpoznawania
zazalen na postanowienia wydane w toku postepowania). Jednocze$nie

75 M. Porwisz: Postepowanie kontradyktoryjno-inkwizycyjne — rozwazania w przedmio-
cie modelu procesu karnego na przyktadzie wybranych regulacji. ,,Przeglad Policyjny” 2016,
nr1(121),s. 182-186.

76 Zob. M. Wielec i in.: Przyczyny przewlektosci postgpowania sqdowego w sprawach
karnych. Wydawnictwo Instytutu Wymiaru Sprawiedliwosci, Warszawa 2019.

77 T. Grzegorczyk, J. Tylman: Polskie postgpowanie karne...,s. 921.

78 C Kulesza: Przemodelowanie postepowania karnego...
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nalezatoby usystematyzowac katalog czynnosci sadu. O ile czynnosci
decyzyjne i kontrolne nie wymagatyby wielkich zmian (uprawnienia s3-
dow w postepowaniu przygotowawczym zostatyby przekazane sedziemu
ds. postepowania przygotowawczego), o tyle katalog czynnosci dowodo-
wych nalezatoby racjonalnie poszerzyc.

Co wiecej, sedzia wiasciwy ds. postgpowania przygotowawczego
mogtby rozwigza¢ problem z czynno$ciami operacyjno-rozpoznawczymi.
Obecnie za nadzoér nad tymi czynno$ciami odpowiedzialny jest wtasciwy
sad okregowy”. Sedzia ds. postepowania przygotowawczego bytby orga-
nem odpowiedzialnym za zarzadzenie kontroli operacyjnej oraz nadzor
nad czynnos$ciami operacyjno-rozpoznawczymi®’, ktore sg silnie zwig-
zane z postepowaniem przygotowawczym. Nalezy zauwazyc, ze wptyw
czynnosci operacyjno-rozpoznawczych na postepowanie karne jest coraz
wiegkszy®!. Za tym musi podaza¢ odpowiednia kontrola tych czynnosci, tj.
sprawowana przez niezawiste sady. Wydaje sie, ze najlepiej za niniejsze
kwestie odpowiadatby wtasnie sedzia ds. postepowania przygotowaw-
czego jako gwarant praworzadnego procesu karnego®. Niemniej istnieje
mozliwos¢ poszerzenia zakresu czynnosci sadowych bez wprowadzenia
wspomnianej instytucji wzorem modelu austriackiego®.

Nie nalezy uzna¢ za konieczne przywrocenia sedziego Sledczego®t.
Wskazana instytucja ma swoje plusy i minusy, co szeroko omoéwiono
w literaturze®s. Co wiecej, przy wprowadzaniu nowej instytucji nalezy pa-

7 W przypadku czynnosci operacyjnych stosowanych przez Policje reguluje to art. 19
ustawy z dnia 6 kwietnia 1990 r. o Policji. T.j. Dz.U. 2023, poz. 171 z p6zn. zm.

80 1. Stepien: Sedzia Sledczy — gwarant praworzgdnego procesu karnego. W: Konferencja...,
s. 9-14.

81 A. Taracha: Sgdowa kontrola czynnosci operacyjno-rozpoznawczych. ,,Studia Iuridica
Lublinensia” 2013, nr 2, s. 29-42.

82 J. Stepien: Sedzia sledczy..., s. 9-14.

8 C Kulesza: Przemodelowanie postgpowania karnego...

84S, Waltos: Wizja procesu karnego XXI wieku. ,,Prokuratura i Prawo” 2002, nr 1, s. 15.

8 P. Kruszynski, M. Warchotl: Pozycja sedziego sledczego na tle modeli postepowania
przygotowawczego (czesé 1). ,Palestra” 2008, nr 3-4, s. 49-61; lidem: Pozycja sedziego
Sledczego na tle modeli postgpowania przygotowawczego (czesé 2)..., s. 45-46; S. Waltos,
P. Hofmanski: Proces karny..., s. 120-121; ]J. Koredczuk: Ksztattowanie si¢ modelu pol-
skiego procesu karnego..., s. 357-364; K. Eichstaedt: Rola sqdu...; Idem: Ponownie na te-
mat sedziego Sledczego. ,,Prokuratura i Prawo” 2005, nr 1, s. 100-105; C. Kulesza: Sedzia
sledczy w modelu postgpowania przygotowawczego...; Idem: Sedzia sledczy a wspotczesny
proces karny (na tle prawnoporéwnawczym). ,,Panstwo i Prawo” 2008, z. 7, s. 20 i nast.;
J. Tylman: Uwagi o modelu postgpowania przygotowawczego. W: Weztowe problemy..., s. 91
i nast.; T. Grzegorczyk: Kilka refleksji na temat sugestii wprowadzenia instytucji sedziego
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mieta¢ o blaskach i cieniach instytucji sedziego sledczego w okresie mie-
dzywojennym tak, aby ,,nie wyla¢ dziecka z kapielg”, jak zrobiono to
przy okazji reformy procedury karnej z 2013 r.2¢. Ponadto, nawet w pan-
stwach, gdzie niniejsza instytucja wystepuje, np. we Francji i w Hiszpanii,
podejmowane s3 debaty na temat przemodelowania postepowania
przygotowawczego, ze szczegblnym uwzglednieniem zastgpienia sedzie-
go Sledczego organem decyzyjno-kontrolnym skupionym na funkcji
gwarancyjne;j.

W przypadku przyjecia tak nakre§lonych zmian wydaja sie takze ko-
nieczne rezygnacja z archaicznego podziatu postepowania przygotowaw-
czego na $ledztwo i dochodzenie oraz wprowadzenie jednolitej formy (np.
dochodzenia). W tak przyjetym modelu postepowanie stuzytoby przede
wszystkim oskarzycielowi do wniesienia aktu oskarzenia do sadu lub in-
nego zakonczenia postepowania, wzglednie zaniechania $cigania. Co wie-
cej, wydaje sie, ze obecny podziat na formy postepowania w dzisiejszych
realiach nie ma merytorycznego uzasadnienia®’. Zachowanie go musi si¢
wigzac z wprowadzeniem szerszego rozréznienia tych form postepowania
przygotowawczego.

Reasumujac, za zasadne nalezy uznac postulaty zawierajace tezy
wzmocnienia roli czynnika sgdowego w postepowaniu przygotowaw-
czym®. Wydaje sie, ze najlepiej niniejsza ide¢ oddaje propozycja wprowa-
dzenia instytucji sedziego ds. postepowania przygotowawczego jako gwa-
ranta sgdowej ochrony praw cztowieka, praworzadnosci i obiektywizmu
w tym stadium procesu karnego. Potgczenie wprowadzenia tej instytucji
z odpowiednim okresleniem katalogu czynnosci sgdowych mogtoby spro-
sta¢ standardom zachodnim co do obecnosci czynnika sagdowego w po-
stepowaniu przygotowawczym.

Nie mozna zgodzi¢ sie ze stanowiskiem praktykéw, jakoby zakres
udzialu sadu w postepowaniu przygotowawczym byt zbyt szeroki i nale-
zatoby go ograniczyc¢®. Takie dziatanie bytoby sprzeczne z zasadami rze-
telnego procesu oraz niezgodne z kulturg prawna kregu cywilizacyjnego,
w jakim znajduje si¢ nasze panstwo®.

W: Weztowe problemy..., s. 146 i nast.; M. Koscielniak-Marszat: Sedzia sledczy..., s. 167
i nast.; M. Materniak-Pawtowska: Instytucja sedziego sledczego..., s. 290; K. Eichstaedt:
Instytucja sedziego sledczego..., s. 183-194.

86 M. Porwisz: Postepowanie kontradyktoryjno-inkwizycyjne..., s. 182-186.

87 ]. Gtebocka: Model francuskiego postepowania..., s. 190.

88 ]. Zagrodnik: Model interakcji..., s. 238-276; System prawa karnego procesowego...

8 T. Grzegorczyk, J. Tylman: Polskie postepowanie karne..., s. 922.

% P. Kruszynski, M. Warchot: Sgdowa kontrola postepowania przygotowawczego
w Polsce i za granicqg — uwagi praktyczne na tle instytucji sedziego sledczego. W: Konferencja...,
s. 71-72.
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4. Zakonczenie

Od 1918 r. w Polsce funkcjonowato kilka modeli sagdowej kontroli
postepowania przygotowawczego. Model II RP szeroko odwotywat sie
do wzorcow francuskich i jego integralnym elementem byto sledztwo
sagdowe prowadzone przez sedziego Sledczego. Wraz z przejeciem wta-
dzy przez komunistow wprowadzono rozwigzanie charakterystyczne dla
Zwiazku Socjalistycznych Republik Radzieckich, co wigzalo si¢ z ogra-
niczeniem roli sagdu oraz przejeciem kompetencji przez organy wiadzy
wykonawczej, tj. prokurature, Milicje Obywatelskg oraz funkcjonariuszy
Urzedu Bezpieczenistwa (p6zniej Stuzby Bezpieczenstwa). Organem nad-
zorujacym miata by¢ prokuratura, ale jej nadzér nad MO i UB (SB) byt
iluzoryczny?!.

Kodeks postepowania karnego z 1969 r. spetryfikowat zmiany okresu
1944-1958, ale w ograniczonym zakresie wprowadzit fasadowy czyn-
nik sagdowy. W latach 90. XX w. rozpoczeto przywracanie sagdu do po-
stepowania przygotowawczego, co sfinalizowat Kodeks postepowania
karnego z 1997 r.

Obecnie obowigzujacy Kodeks postepowania karnego realizuje stan-
dardy miedzynarodowe w poréwnaniu z rozwiazaniami z lat 1944-1989.
W zwiazku z tym nalezy oceni¢ go pozytywnie. Trzeba jednak dostrzec
szereg dysfunkcji i wad, nad ktorymi ustawodawca w ciggu ostatnich
28 lat nie pochylit sie z nalezytg uwagg. Co prawda, dokonywano reform
postepowania karnego, ale z wyjatkiem wcze$niej omawianej tzw. wielkiej
reformy, z ktorej szybko sie wycofano, nie zdecydowano sie¢ na znaczaca
przebudowe procedury karnej. Ponadto, nie poruszono newralgicznych
kwestii dotyczacych modelu sadowej kontroli postegpowania przygoto-
wawczego, nadzoru nad czynnos$ciami operacyjno-rozpoznawczymi i za-
kresu czynnosci sagdu w stadium przygotowawczym.

W zwigzku z tym w Polsce wystepuje hybrydalny, dysfunkcjonalny
i anachroniczny model postepowania przygotowawczego, odwotujacy si¢
do rozwiazan charakterystycznych dla modelu francuskiego, niemieckiego
i sowieckiego®.

Reforma Kodeksu postepowania karnego z 2019 r. nie wprowadzita
zmian w omawianym zakresie. Z przeprowadzonej analizy wynika, ze
ustawodawca powinien przeanalizowaé obowigzujace rozwigzania w za-
kresie modelu sgdowej kontroli postepowania przygotowawczego. Jednym
z elementéw reformy procedury karnej powinno by¢ wprowadzenie se-
dziego wtasciwego ds. postepowania przygotowawczego, ktory poprzez

°l K. Eichstaedt: Rola sgdu..., s. 58-80.
92 B. Bienkowska i in.: Wyktad prawa karnego procesowego..., s. 312-314.
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odpowiednie usytuowanie w modelu postegpowania przygotowawczego
zwiekszytby udziat czynnika sadowego w tym stadium. Bytby w pelni od-
powiedzialny za czynnosci sgdu w postepowaniu przygotowawczym oraz
nadzorowalby czynnosci operacyjno-rozpoznawcze prowadzone przez
Policje i inne uprawnione do tego organy.

Samo wprowadzenie omawianego organu nie zmieni modelu i podej-
Scia do postepowania karnego. Konieczne jest takze wtasciwe okreslenie
czynnosci sadu, za ktore bedzie w petni odpowiedzialny. Nalezy pochyli¢
sie rowniez nad koncepcja wspotpracy organéw postepowania przygoto-
wawczego, tj. sad — prokurator — Policja i inne organy posiadajace upraw-
nienia dochodzeniowo-$ledcze®®. To niezawisty sedzia powinien nadzoro-
waé zarobwno prokurature, jak i Policje.

Proponowane rozwiazanie przyblizyloby nasz model do standardow
zachodnich, gdzie sad odgrywa zdecydowanie wigkszg role, i jednoczes-
nie ostatecznie zerwatoby z cechami modelu postsowieckiego. Co wiecej,
wprowadzatoby operatywny organ sagdowy, ktéry bytby gwarantem prze-
strzegania praw i wolnosci cztowieka, poniewaz to wiasnie w niezawi-
stym czynniku sgdowym upatruje sie tych gwarancji, a nie w niezaleznej
prokuraturze®.

Zaproponowanych zmian nie nalezy traktowaé jako rewolucyjne,
a ewolucyjne — wpisujace sie w dazenie do optymalnego modelu proce-
dury karnej. Jednoczesnie jest to swoisty powr6t do tradycji i korzeni pol-
skiego procesu karnego?. Wymagatyby one szerokiego przemodelowania
procedury karnej. Jednakze, zauwazajac problemy, musimy szuka¢ odpo-
wiednich rozwigzan i srodkow, ktére zagwarantujg sprawne funkcjono-
wanie organéw procesowych oraz zapewnig stronom postepowania rea-
lizacje ich praw i wolnosci w rozsadnych terminach. Dlatego niezbedne
jest dokonanie gruntownej rewizji procedury karnej, w tym modelu sgdo-
wej kontroli postepowania przygotowawczego, w duchu praworzadnosci,
obiektywizmu i sgdowej ochrony praw cztowieka.
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Abstract: The study deals with the illegal abuse of cryptocurrency-mining, the phenom-
enon of the so-called ‘cryptojacking’, which is such an unknown crime that it has not even
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1. Introduction

With the continuous expansion of the user base of the cryptocurren-
cies, the possibilities for their criminal use have significantly expanded.
Due to this, we can encounter two types of cases in the practice. On the
one hand, they can be the objects and the means of classic crimes (for
example, fraud, money laundering), but, on the other hand, completely
new, still unknown crimes can emerge, for which both the legislators and
the law enforcement authorities must be prepared.

With the entry into force of the Act CXIX. of 2019, the legislators
implemented a part of the rules of Directive 2018/843/EU?, which ex-

! Act CXIX. of 2019 on the Prevention of Money Laundering and Terrorist Financing
and on the Modification of Act LIII of 2017 on the Prevention and Combating of Money
Laundering and Terrorist Financing.

2 Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May
2018 amending Directive (EU) 2015/849 on the prevention of the use of the financial sys-
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tended the scope of Act LIII. of 20173 to virtual currencies, exchange serv-
ice providers between virtual currencies, and to custodian wallet provid-
ers?, in addition, it introduced new definitions to the provisions of the
ML Act.?

As a result, the concept of “virtual currency” has been defined in
Section 3 (47) of the Act:

‘A digital display of value not issued or guaranteed by a central bank or any
public administration; does not have the legal status of a legal tender; it is
electronically stored, accepted as an exchange, and in particular, it is elec-
tronically transferable and suitable for electronic trading.’

Regarding cryptocurrencies, there are often doubts about their legal
classification and categorization. ¢ It is so because the domestic legal sys-
tem rarely contains detailed rules, definitions, or provisions (likewise in
the EU legislation). Ideally, the legal classification should be clear, com-
prehensible and beyond dispute, as differences of professional opinion
during the application of the law, and the time spent on research and dis-
putes between individual bodies can significantly prolong the legal pro-
cedures, not to mention that in such cases there is also the possibility of
talse justification.

The technological basis for cryptocurrencies is the blockchain, in
which newer blocks of data are added individually to each previous block

tem for the purposes of money laundering or terrorist financing, and amending Directives
2009/138/EC and 2013/36/EU

3 Act LIIT of 2017 on the Prevention and Combating of Money Laundering and
Terrorist Financing

4 Act CXIX. of 2019, 1. § (1) n) - 0)

5 See further: Gal Istvan Laszlo, ‘A pénzmosas Gj magyar szabalyozasa 2021-t61” (2021)
1 BiintetGjogi Szemle and Gal Istvan Laszlo, ‘A pénzmosas 0j elkdvetési targya’ in Bujtar,
Zsolt; Szivos, Alexander Roland; Gaspar, Zsolt; Szilovics, Csaba; Breszkovics, Botond
(eds.), Kriptoeszkozok vilaga a jog és a gazdasag szemszogébdl: konferenciakotet: 2021.
marcius 19. Kriptoeszkozok vilaga a jog és gazdasag szemszogébdl konferencia valogatott
tanulmanyok (Pécs, Pécsi Tudomanyegyetem Allam-és Jogtudomanyi Kar, 2021)

¢ See further from the perspective of financial law: Szivos Alexander Roland, A krip-
toeszkozokkel kapcsolatos addzasi kérdések attekintése in Bujtar, Zsolt; Szivos, Alexander
Roland; Gaspar, Zsolt; Szilovics, Csaba; Breszkovics, Botond (eds.), Kriptoeszk6zok vilaga
a jog és a gazdasag szemszogébdl: konferenciakotet: 2021. marcius 19. Kriptoeszkozok
vilaga a jog és gazdasag szemszogébsl konferencia valogatott tanulmanyok (Pécs, Pécsi
Tudomanyegyetem Allam-és Jogtudomanyi Kar, 2021) and

Szivos Alexander Roland, ‘A kriptoeszk6zok és az adozas’ in Bujtar, Zsolt;
Szivos, Alexander Roland; Gaspar, Zsolt; Szilovics, Csaba; Breszkovics, Botond (eds.),
Kriptoeszkozok vilaga a jog és gazdasag szemszogébdl: Konferenciakotet — Valogatott tanu-
Imanyok (Pécs, Pécsi Tudomanyegyetem, Allam-és Jogtudomanyi Kar, 2021)
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of data, resulting in a decentralized system.” From the user’s point of
view, the most important elements are the wallet and the private key. The
two definitions are extremely closely related because to initiate or receive
transactions in the cryptocurrency ecosystem, the user needs a wallet that
he/she can create for any cryptocurrency. During this process, the service
provider creates a series of data for the user, the so-called a private key,
which is essentially a series of codes. This private key provides control
over the user’s cryptocurrencies.

The Section 315 (2) of the Hungarian Criminal Procedure Code® pro-
vides a method of enforcing the seizure of “the electronic data used for
payments” in which “an operation is performed on the electronic data that
prevents the subjected person from disposing of the value of the data ex-
pressed by the electronic data”. The provision is particularly relevant to
the private keys mentioned above, as the Criminal Procedure’ Code thus
allows the seizure of the private keys of a given cryptocurrency. 1°

According to the Criminal Procedure Code and its commentary, we
can deduct the legal category of cryptocurrencies to which the law uses
the term ‘property value’. In terms of the European Union regulations,
cryptocurrencies can also be classified as “property”.!! After reviewing the
concept and legal quality of cryptocurrencies, it is worth addressing the
so-far mentioned with the concept of mining. For a given transaction to
be considered final, it is necessary to verify the operations. In the crypto-
currency systems, these processes are mostly performed by specified us-
ers using the computational capability of their computer gear to convert
the transactions collected in each block into code sequences (hash) us-

7 Kecskés Andras; Bujtar Zsolt, ‘Felvetések a kripto eszk6zok szabalyozasa terén’
(2019) 2 Controller Info 49, 49

8 Act XC of 2017 on the Criminal Procedure

9 See further: Herke Csongor, ‘Magyar biintets eljarasjog’ Pécs, (Baufirma, 2021) and
Herke Csongor, ‘Hungarian criminal procedure law’ Pécs, (Baufirma, 2021) and Herke
Csongor; Antonio Silva Sanchez; Alejandro Platero Alcon, ‘Proceso penal en Hungria’
Sevilla, (McGraw-Hill, 2020)

10 Czine Agnes, ‘A kényszerintézkedések’ in Belegi Jozsef (ed.), BiintetGeljaras jog:
kommentar a gyakorlat szimara — harmadik kiadas, (Budapest, HVG-ORAC, 2018), 693

I Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May
2015 on the prevention of the use of the financial system for the purposes of money laun-
dering or terrorist financing, amending Regulation (EU) No 648/2012 of the European
Parliament and of the Council, and repealing Directive 2005/60/EC of the European
Parliament and of the Council and Commission Directive 2006/70/EC fixes in (3) of
Article 3 the definition of ‘property’ as: assets of any kind, whether corporeal or incorpo-
real, movable or immovable, tangible or intangible, and legal documents or instruments
in any form including electronic or digital, evidencing title to or an interest in such assets.
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ing mathematical formulas.'” Because the former process is quite energy-
demanding, the system generates new cryptocurrencies for the miners as
compensation, which are added to the cryptocurrency wallets predefined
by the miner. In fact, this process can also be considered as the original
way of obtaining cryptocurrencies. As more and more transactions take
place in the system of each cryptocurrency, computers must solve increas-
ingly complex mathematical formulas. As a result, mining a given unit
of cryptocurrency costs a lot more energy, and the process damages the
computer hardware in a more severe way.

2. Possible occurrences of illegal crypto-mining

After reviewing the above-mentioned conceptual fundamentals, it can
be concluded that cryptocurrency mining is based entirely on the princi-
ple of voluntariness, so ideally the user is free to consider the expected
costs, revenues, and other benefits of the operation. However, there are
more and more cases when offenders pass on the negative consequences
of mining to another person and use the computing capacity of that per-
son to carry out the process. This act could take place in several ways,
and it is worrying that we are finding examples of more and more cases
of organized crime.”

2.1. lllegal cryptocurrency mining excessing the scope of
authorization

One possible (and perhaps the easiest) way to carry out illegal mining
is when the perpetrator uses computer tools that are already available to
him/her even without prior acts. In this case, the computer equipment is
often in the possession of the perpetrator or is easily accessible to him/
her. This could be done, for example, when the perpetrator illegally uses
a portable computer device entrusted to him or her by the employer, for
mining purposes. Thus, although the perpetrator has the right of access

12 Matyas Szabolcs; Frigyer Laszlo; Prilenszky Géza, ‘A virtualis fizetGeszkdzok szerepe
és jelentsége a vagyonvisszaszerzés soran’ (2021) 3 Beliigyi Szemle, 423

13 See further on organized crime: K6halmi Laszlo, ‘Szervezett biin6zés’ in Barabas
A. Tinde (ed.), Alkalmazott kriminologia. (Budapest, Ludovika Egyetemi Kiad6, 2020)
and Toth Mihaly; K6halmi Laszlo, ‘A szervezett blindzés’ in Borbird Andrea; Gonczol
Katalin; Kerezsi Klara; Lévay Miklos (eds.), Kriminologia. (Budapest, Wolters Kluwer Kft.,
2016) and Toth David; Gal Istvan Laszl6; K6halmi Laszl6, ‘Organized Crime in Hungary’
(2015) 1 Journal Of Eastern-European Criminal Law
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to the given information system, going beyond the scope of this right, he/
she carries out the process to gain material benefits for him/herself or for
a third party with the device concerned. This act — if no other violation
occurs — may be suitable for committing a ‘“violation of the information
system (data)’ defined in Section 423 (1) of the Criminal Code!, but this
must be separated from the crime of ‘information system fraud’ pursuant
to Section 375 of the Criminal Code.

Section 375 (1) of the Criminal Code defines the information system
fraud as the following:

‘Any person who, for unlawful financial gain, introduces data into an infor-
mation system, or alters or deletes data processed therein, or renders data
inaccessible, or otherwise interferes with the functioning of the information
system, and thereby causes damage, is guilty of a felony punishable by im-
prisonment not exceeding three years.’

Basically, the distinction between the two offenses is based on
the fact of the damage, so in the case of illegal cryptocurrency min-
ing, since the damage is an essential element of the offense, it fol-
lows that the crime of information system fraud should be established
in such cases. This is because the two offenses cannot constitute a set
of offenses, as the breach of information systems or data are the nec-
essary means of committing the offense of information system fraud."
In this case, there is an apparent material set between the two crimes.
In the case of the example mentioned above, it should be noted that the
quality of the job or workplace is also an important condition. Pursuant
to Paragraph 423 (4) of the Criminal Code, the above-mentioned act —
if the violation of the information system (data) is committed against
a public interest enterprise!® — is classified a criminal offense, which is
punished with imprisonment for two to eight years. If this qualitying cir-
cumstance exists, then, referring to the merger doctrine, an apparent for-
mal set should be established, since in this case the act constitutes a more
serious violation of the law, so the legal system must also respond to it
with an adequate sanction. Accordingly, if the illegal cryptocurrency min-

14 Act C of 2012 on the Criminal Code

15 Akacz Jozsef, ‘A vagyon elleni biincselekmények’ in Kénya Istvan (ed.), Magyar
Biintet6jog. Kommentar a gyakorlat szamara, (Budapest, HVG-ORAC, 2015) 1378, 1415

16 According to Paragraph 459. § (1) 21. of the Hungarian Criminal Code, a public
interest enterprise means a public utility, a public transport operation, an electronic com-
munications network; a logistic, payment or information center or operation operated to
carry out the public interest tasks of a universal postal service provider, a plant manufac-
turing war materials or military equipment, and plants producing power or raw materials
intended to be used in a plant.
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ing is committed to the detriment of a public interest enterprise, in my
opinion the crime of violating an information system or data (Paragraph
423 (1) and (4) of the Criminal Code) must be established, as the act com-
pletely exhausts the facts prescribed by the paragraph mentioned above.
The significance of this can be illustrated by an incident in Russia, which
happened in 2018. In that case, a group of nuclear researchers were ar-
rested, and they were accused of illegally trying to mine Bitcoin in a top-
secret nuclear assembly plant. According to the media reports, the perpe-
trators were employees of the Federal Nuclear Center in Sarov, western
Russia, where they attempted cryptocurrency mining with the facility’s
supercomputer. The incident was also confirmed by the press service of
the center concerned. The perpetrators were prosecuted after they were
handed over to the Federal Security Service by the nuclear department’s
security department.!’

2.2. Cyber-attacks launched for the purpose of illegal cryptocurrency
mining (the so-called ‘cryptojacking’)

Another possible form of illegal cryptocurrency mining is referred to as
cryptojacking’ in the Anglo-Saxon literature. The point is that the perpe-
trator gains unauthorized access to the victims’ computer equipment and
then, using their computing capacity, the offender mines cryptocurrency
for him/herself or third party. In practice, this is usually carried out by in-
stalling a malicious program (containing scripts) on the victim’s computer
that allows the perpetrator to access the device. This most often happens
by clicking on links in e-mails of unknown origin or by visiting ‘infected’
websites.!® Compared to the previous scenario, this form of illegal crypto-
currency mining therefore requires significantly more preparation on the
part of the perpetrator, as in this case he/she does not have the concerned
computer device at his/her disposal. The first phase of the offense is to
place the program containing the malicious scripts in e-mail messages or
on web pages, which always happens in a disguised form. It is common
for the offenders to copy the ‘image’ of public service providers, banks or
other service providers who are considered authentic by the average us-
ers, typically by using promotional letters, fee requests, invoices or other
e-mails that are more common in everyday life, with the aim to build trust
in the victims regarding their fake web surfaces and e-mails. Some e-mail

<

17 ‘Russian nuclear scientists arrested for, Bitcoin mining plot’ https://www.bbc.com/
news/world-europe-43003740 accessed 6 March 2022

18 ‘https://www.interpol.int/Crimes/Cybercrime/Cryptojacking’ accessed 19 Decem-
ber 2021
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service providers can distinguish these messages with relatively high accu-
racy and identify them as spams, but (especially) weaker e-mail programs
require special care when opening these types of messages.

As in the other scenario, this type of illegal cryptocurrency mining
also involves the perpetrator’s intent to make a profit. One of the key ele-
ments of the ecosystem is that the mining users receive a so-called ‘com-
pensation’ for making his/her computing capacity available to the sys-
tem, but it should be noted that this compensation is rather low for the
more valuable cryptocurrencies used by most users and for less frequently
used cryptocurrencies, it means less money due to the lower value of the
cryptocurrency. For the mining of more valuable cryptocurrencies, the
computing capacity of the simple personal computers is usually not suf-
ficient, therefore the so-called ‘mining computers’ or complete servers are
usually used for this task. Based on this, the perpetrator, as most users
have less powerful personal computers, can make quite a small profit per
victim. Concerning this, during the investigation of such crimes, special
attention should be paid to the detection of the full range of the victims,
as for the above-mentioned reason, in most of the cases, perpetrators try
to reach a layer as wide as possible. Thus, this form of illegal cryptocur-
rency mining, when examined in terms of proportionality, does not nec-
essarily favor criminals.

A good example for the above-mentioned case can be the Japanese
lawsuit alleging that a 24-year-old perpetrator, called Yoshida Shinkaru
illegally used a program called Coinhive for mining Monero, which is
one of the most infamous cryptocurrencies. To conduct this activity,
he/she encrypted the script in a program that is used in computer games
to ‘facilitate’ the participation in the game, more directly, to cheat. The
program was posted by the perpetrator on his own online blog for free ac-
cess and download. As the installation was successful, the program start-
ed to mine Monero for the offender from the devices of the unsuspecting
downloaders. To highlight the disproportionate and unfavorable nature
of the conditions, it is worth noting that despite the fact that the pro-
gram made available by the perpetrator has been downloaded more than
90 times, Yoshida Shinkaru has only made a total profit of 5,000 Japanese
yen, which is around 14,000 HUF calculated at the exchange rate of 25th
February, 2022, however, the offender has been sentenced by the Sendai
District Court to one year in prison, the execution of which sentence was
suspended for three years."”

1 Charlie Osborne, ‘Japan issues first-ever prison sentence in cryptojacking case’
https://www.zdnet.com/google-amp/article/for-the-first-time-remote-cryptojacker-sen-
tenced-for-exploiting-coinhive/?fbclid=IwAR0O0OIs2mLn5akKQKdoSZ0_lySM6Y2KeQ4_
vID2tfaKdQIRjPHORMUS86qfo accessed 25 February 2022
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In such cases, the determination of the number of victims is of para-
mount importance, as the scope of the circle of victims is also essential for
the specific definition of the crime. As detailed above, the commission of
a crime does not necessarily cause significant material damage, however,
the fact of the damage is obvious. According to the current Criminal Code
in force, if the legal requirement establishes the crime of information
system fraud in these cases, however, taking into account the fact that
the damage is insignificant in relation to the number of victims and again
referring to the merger doctrine, the correct step should be the estab-
lishment of the offense of violating a significant number of information
systems or data dealt under Paragraph 423 (2) of the Criminal Code, in
order to enforce the objectives of the law and trigger a law enforcement
response best suited to the crime committed.

In addition to increasing the number of victims, perpetrators try to
find solutions to the above-dealt problem in other ways, too. One good
solution to that is to focus on the quality instead of the quantity. It is
therefore appropriate to target victims who use high-performance ma-
chines that are more powerful than the simple computers of the average
users. These machines can be found especially in large enterprise environ-
ments; therefore, such enterprises are more exposed to the risk of illegal
cryptocurrency mining. In February 2018, for example, the vulnerability
of the ‘Kubernetes’ open source application management software used
by the automotive company Tesla was exploited®® by the perpetrators for
illegal mining, but so was the multinational insurance company, Aviva
and the international digital security company, Gemalto.”! RedLock’s re-
port on security trends on cloud services for 2018 found that 25% of the
large enterprises experienced illegal cryptocurrency mining for their cloud
services, which shows a significant increase from the 8% that they meas-
ured the year before.?” For companies with such significant technological
resources, there is a risk of much more significant damage than for ordi-
nary users. This is perfectly supported by the case of two Iranian citizens
who are alleged to have hacked cloud services* used by a Missouri-based

20 Charlie Osborne, “Tesla cloud systems exploited by hackers to mine cryptocurrency’
https://www.zdnet.com/article/tesla-systems-used-by-hackers-to-mine-cryptocurrency/
accessed 25 February 2022

2L Warwick Ashford, ‘Unprotected Kubernetes consoles expose firms to cryptojacking’
https://www.computerweekly.com/news/252435544/Unprotected-Kubernetes-consoles-
expose-firms-to-cryptojacking accessed 25 February 2022

22 ‘https://redlock.io/news/redlock-cloud-security-trends-report-highlights-lack-of-
compliance-with-industry-standards’ accessed 28 February 2022

2 See further on the topic: Klein Tamas, ‘A felhGszolgaltatasok egyes jogi kérdései —
kilonos tekintettel az Eurdpai Unid szabalyozasara’ in Klein Tamas (ed.), Tanulmanyok
a technologia-és cyberjog néhany aktualis kérdésérdl. (Budapest, Médiatudomanyi Intézet,
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company for illegal cryptocurrency mining, resulting in the cloud pro-
vider billing the company $ 760,000.2* As in the previous case, the protec-
tion of critical infrastructures is of paramount importance, so that attacks
against such objects, whether internal or external, should be adequately
sanctioned by the criminal law. It should be emphasized that similar inci-
dents have already taken place within Europe, where the perpetrators have
broken into the IT system of the public utility plant with the intention of
mining cryptocurrency.®’

2.3. Other methods of illegal crypto mining

In addition to the two scenarios mentioned above, there are also more
difficult-to-judge cases of illegal cryptocurrency mining. Typically, this
is the case if the offender commits the act by means located in certain
community spaces (libraries, internet cafes, universities, schools). If serv-
ices are available in the relevant community area, within the framework
of which the service provider makes the given devices and the Internet
access available to the users of the service for a limited period of time —
unless otherwise provided by the internal regulations of the service pro-
vider — I consider that the violation can only be established beyond the
timeframe paid by the users, more precisely the information system fraud,
due to the fact of the damage. However, this applies only in the case of
the offense described in the first scenario, since if the offender acts as
mentioned in the second case, he/she did not have any right to the serv-
ice provided nor did he give even a partial compensation for the service
providers, so in these cases the information system fraud can be identified
for the full time-interval.

In cases where we cannot talk about a specific time limit (typically
cryptocurrency mining in schools, universities, some libraries), it is less
clear how to judge such acts. It should be emphasized, however, that in
these cases a distinction must also be made between the types of offense
detailed above. Similarly to the previous conditions, the place of the as-

2018) and Maté Istvan Zsolt, ‘A felhdszolgaltatasok igazsagligyi informatikai szakért6i
vizsgalata’ (2015) Infokommunikaci6 és Jog

24 ‘https://www.justice.gov/usao-edmo/pr/two-iranian-nationals-indicted-local-cryp-
tojacking-case?fbclid=IwAROfNFkcbq1gXDXDLD503II19RVBjetXK78VhBb3YB5Dg70S-
LKYk8b_KsoM’ accessed 6 March 2022

%5 A good example for the above-mentioned situation is the case of a water plant.
See further: Lily Hay Newman, ‘Now Cryptojacking Threatens Critical Infrastructure, too’
https://www.wired.com/story/cryptojacking-critical-infrastructure/ accessed 6 March
2022
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sessment of the crime is a key issue. The reason for this is that it is not
always possible to establish a criminal offense, since — if the given service
provider has made its devices and Internet access available to users with-
out restrictions - the act does not exhaust any of the crimes prescribed by
the Criminal Code. If such a situation arises, in my viewpoint, it is the
responsibility of the service providers to limit the use of their resources
within the framework of their own internal regulations, which should
draw the attention of the users to the possible criminal and civil law con-
sequences for the non-compliance with their regulations. If this happens,
in my opinion, in the case of subsequent incidents, it is already possible
to refer to the exceeding of the right of access, which justifies the violation
of the information system or data. Internal regulations would not be nec-
essary to establish the offense of information system fraud, however, the
essential factual element of establishing this crime is the damage taken,
which is quite difficult to find in those cases where users have unrestricted
access to the service provider’s resources, let it be the Internet access or
the use of specific devices (e.g., computers, tablets, smartphones?®). The
damages in these acts can usually manifest in increased power consump-
tion or the shorter lifespan of the hardware, but none of these factors can
be measured exactly, and it would not be viable, neither expected of the
victims to prove these facts in accurate numbers. Based on these, I believe
that it is more appropriate and effective to supplement the internal regula-
tions to have a simpler legal assessment.

Of course, in addition to the detailed crime patterns, illegal crypto-
currency mining can occur in multiple ways and even extremely abstract
legal cases can appear. A good example of this is the so-called Siacoin-case,
which took place in China in 2017. A group of hackers have made a con-
spiratorial agreement with several Chinese Internet cafe maintenance
companies that a program developed by them for cryptocurrency mining,
called Siacoin will be placed on the devices of the Internet cafes as part of
a system upgrade. The perpetrators used hundred thousands of comput-
ers for unauthorized cryptocurrency mining, earning more than 5 million
Chinese yuan (approximately $800,000 at the exchange rate of the time
concerned). 2728

26 See further on the dangers of smartphones: Kraut Andrea; K6halmi Lasz16; Toth David,
‘Digital Dangers of Smartphones’ (2020) 1 Journal of Eastern-European Criminal Law.

27 Wolfie Zhao, ‘Internet Cafes Hacked to Mine $800k in Siacoin Cryptocurrency’
https://www.coindesk.com/markets/2018/06/19/internet-cafes-hacked-to-mine-800k-in-
siacoin-cryptocurrency/ accessed 2 March 2022

28 The case was still being investigated while this study was written. See further:
https://hznews.hangzhou.com.cn/shehui/content/2018-06/16/content_7020998_2.htm
accessed 2 March 2022
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3. The investigation of the crime

It is a common problem in Hungary that the investigation of crimes
involving cryptocurrencies is hampered since in many cases the staff of
the investigating authorities and the district prosecutor’s offices compe-
tent to supervise the investigation do not have the necessary IT skills to
solve such crimes. Certain forms® of cybercrime®’, whether they involve
cryptocurrencies or not — after decades of their first appearance — are still
a phenomenon that the investigating authorities cannot solve or do not
want to deal with due to their complexity and the cumbersome investi-
gative tasks that they require.*! However, it should be emphasized, that
these tools, especially but not exclusively among the younger age groups,
seem to be becoming more widespread, with more and more investors,
companies, and in some cases, entire countries.*? The material gravity of
the certain crimes committed in connection with cryptocurrencies also
requires that the cases should not be closed by a termination decision
based on the unidentifiable identity of the offender or lack of jurisdiction.
It is a fact that this type of crime almost without exception affects several
jurisdictions, and in most cases the perpetrators are non-Hungarian citi-
zens living abroad, however, the relevant EU and domestic legislation im-
plementing them fully establishes jurisdiction, even in cases when the
crime was only partially committed in Hungary.*

2 Just like the cases of online identity theft. See further on the topic in more details:
Toth David, ‘Identity crimes on the darknet and the social media’ (2021) KSZ. BiintetGjogi
Szemle and Toéth David, ‘Személyiséglopas az interneten’ (2020) 1 Biintet6jogi Szemle

30 See: Herke Csongor, ‘A kiberbiin6zés és a teljesen dnvezet$ jarmiivek’ in Barabas
Andrea Tiinde; Christidn Laszl6 (eds.), Unnepi tanulmanyok a 75 éves Németh Zsolt tisz-
teletére: Navigare necesse est. (Budapest, Ludovika Egyetemi Kiado, 2021)

31 Matyas Szabolcs, Frigyer Laszl6 and Prilenszky Géza have also highlighted in their
study that the investigating authorities should need more detailed courses on the topic of
cryptocurrencies to facilitate their practice. See: Matyas; Frigyer; Prilenszky, Op. Cit. 427.

32 A good example can be the case of El Salvador, where the world’s best-known
cryptocurrency, Bitcoin, was adopted for the first time as a legal tender. With this
milestone, the country’s economic actors also had to adapt to financial services and
challenges augmented by cryptocurrencies. See further: Kate Linthicum, ‘El Salvador’s
president buys bitcoins ‘naked,” he boasts. His experiment is costing his nation millions’
https://www.latimes.com/world-nation/story/2022-02-23/el-salvador-bitcoin-experiment
accessed 19 March 2022 and Marco Quiroz-Gutierrez, ‘El Salvador says tourism is up
30% since it made Bitcoin legal, but the country is still on the brink of economic disaster’
https://fortune.com/2022/02/23/el-salvador-bitcoin-law-tourism-up-30-percent-imf-
senate/ accessed 19 March 2022

3 See further: Toth David; Gaspar Zsolt, ‘Nemzetkozi blniigyi egytittmiikddéssel
Osszefiiggs nehézségek a kiberbiin6zés teriiletén’ (2020) 2 BiintetGjogi Szemle.
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Thanks to innovations in the Anti-Money Laundering Act and the
Criminal Procedure Code, the investigative authorities have also been giv-
en a legal basis to take measures in the field of asset recovery.** The SIRIUS
project®; which operates within the framework of Europol, is a great help
in this process. A list has been drawn up at the request of the investigating
authorities to contact the major cryptocurrency service providers, which —
based on the practical experience — contains details such as the additional
requirements that are expected for data release (such as a prosecutorial
license or a judicial license). Evidently, the list does not cover all crypto-
currency service providers, but in most cases, it can help to identify the
perpetrator and conduct the investigation.

4. Conclusions

Based on the above, it can be concluded that the illegal mining of crypto-
currencies poses a potential threat that affects not only ordinary users, but
also larger players in the corporate sector, and even utilities classified as
critical infrastructures, therefore the danger of the act to the society is an
indisputable fact. In this very diverse crime, as highlighted above, the quan-
tity and quality of the victims is a key factor, so great emphasis should be
placed on exploring the circle of victims as fully as possible during the
investigation.

The other element of the crime is the fact of the damage, which, ac-
cording to the analyzed legal cases, can range from the insignificant value
to the significant or particularly significant value. Therefore, largely due
to the need for an individual assessment in each case, it will be a very dif-
ficult task to develop a uniform law enforcement practice.

Although the ‘closure’ of Coinhive in 2019% reduced the amount of
these crimes relatively significantly, the problem cannot be considered re-
solved as illegal cryptocurrency mining has not disappeared, this crime
is still often committed by the perpetrators to seek financial gain and it is
also a matter of time that a similar program like Coinhive spreads among
users which will instantly multiply the number of such cases.

In my opinion — keeping in mind the remarks made in the study — ac-
cording to the provisions of the current Hungarian Criminal Code, it is

3 See: Szathmary Zoltan, ‘Az elektronikus pénz és a bitcoin biztositasa
a bilintet&eljarasban’ (2015) 11 Magyar Jog

* https://www.europol.europa.eu/operations-services-innovation/sirius-project acces-
sed 15 March 2022

36 Michal Salat, ‘The End of Coinhive; The end of cryptojacking?’ https://blog.avast.
com/coinhive-shuts-down accessed 14 March 2022
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rather difficult to classify the different occurrences of illegal cryptocurrency
mining in the practical application of the law, because of which it is almost
impossible to develop a uniform practice. In many cases it is necessary to
go back to the principles of criminal law for the purpose of the law to be
enforced by the law enforcement body, and eventually the subjective legal
position of the judicial employee will appear in the case instead of an ob-
jective legal regulation. Regarding cybercrime, the Criminal Code sets out
rather just broad facts, which in the practice is only partially a solution, as
they cover a significant part of the ways in which crimes can be committed,
but it must be highlighted that the technological development has reached
a level that this type of legislation will not necessarily be sustainable.

In the present case, since the reviewed criminal offenses can be classi-
fied according to the Criminal Code in force, instead of amending the act,
it would be sufficient to address the relevant issues in the commentary of
the Criminal Code, possibly in the form of a legal unity decision, which
would highly facilitate the activities of the investigating authorities, the
prosecution, and the court.

I also consider it necessary to organize professional trainings for in-
vestigative authorities and judicial staff about the cryptocurrencies to pre-
pare the professionals, during which, after the overview of the minimum
IT knowledge concerned, the practical law enforcement issues and certain
related procedural acts, the classification of criminal offenses and the pos-
sibilities for asset recovery should be emphasized.

It is equally important to accentuate the need for university courses
that focus on the technological innovations of the past decade. In general,
the prevailing view in law schools is that the greatest emphasis should be
placed on the teaching of classical legal subjects, however, the challenges
of the present age are often pushed into the background as a result. The
same can be stated for law enforcement training. It is an indisputable
fact that future new professionals must practice in this changed world
surrounded by technological innovations®’, and as a result, in addition to
respecting classical legal subjects, new challenging phenomena3®® such as
cryptocurrencies must be included in legal and law enforcement training.*

37 See more further on the relationship between the technological development and
criminal tendencies: Korinek Laszl6, ‘Tendenciak korunk biin6zésében és blintild6zésében’
(2014) 1 Jura

3% See for example: Miskolczi Barna; Szathmary Zoltan, ‘BiintetSjogi kérdések
az informaciok koraban: Mesterséges intelligencia, Big Data, Profilozas’ (Budapest,
HVG-ORAC, 2018) and Szathmary Zoltan, ‘Etikus és nem etikus hacking — a kéretlen
sériilékenységvizsgalat blintetSjogi kérdései’ (2020) 6 Magyar Jog

3 See further: Polt Péter, ‘Rendészeti képzés — az alkalmazhaté tudasra fokuszalva’
in Boda Jozsef; Toth Nikolett Agnes (eds.), 50 éves a rendészeti felsGoktatas. (Budapest,
Ludovika Egyetemi Kiado, 2021)
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Abstract: The article is of a theoretical and empirical nature, presenting the main prob-
lems of child pornography and the assumptions of the amendment to the Penal Code
of July 7, 2022 in the scope of Art. 202 of the Penal Code, hereinafter referred to as
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1. Wstep

Artykut ma charakter teoretyczno-empiryczny. Jego przedmiotem sa
przestepstwa z art. 202 k.k.!; w tym regulacje zmienione w ramach no-
welizacji Kodeksu karnego z 7 lipca 2022 r. t.j.* (dalej jako: Zmkk2022).
Czes¢ teoretyczna obejmuje problematyke pornografii dzieciecej.

Celem badania opisanego w cze$ci empirycznej byto ustalenie opinii
studentéw w zakresie hipotetycznych kar, jakie powinny by¢ wymierzane

! Ustawa z dnia 6 czerwca 1997 r. — Kodeks karny. T.j. Dz.U. 2024, poz. 17.
2 Ustawa z dnia 7 lipca 2022 r. o zmianie ustawy — Kodeks karny oraz niektérych
innych ustaw. Dz.U. 2022, poz. 2600.
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za przestepstwa okre$lone w art. 202 k.k., oraz por6wnanie ich z prawnie
obowiazujacymi regulacjami.

Problem gtéwny badan zawiera si¢ w pytaniach: jakie kary powinny
by¢ wymierzane sprawcom przestepstw okreSlonych w art. 202 k.k.?, czy
obecne sankcje karne dotyczace tego zagadnienia sa zbiezne z opiniami
ankietowanych?, czy respondenci opowiedzieliby si¢ za wprowadzeniem
do ustawodawstwa polskiego kary $mierci za omawiane przestepstwa?,
czy nowelizacja Zmkk2022 w stopniu wystarczajacym chroni ofiary czy-
néw zabronionych okreslonych w art. 202 k.k.? Zgodnie z teza przyjeta
w artykule opinie na temat karalnosci przestepstw zwigzanych z porno-
grafig dziecieca sa znacznie surowsze niz obowigzujace regulacje kodek-
sowe oraz kary wymierzane w praktyce sagdowe;j.

Autorka w swoim badaniu zastosowata metode sondazowg i metodo-
logie interpretacyjno-opisowa. W artykule postuzono si¢ technikg analizy
dokumentow, a jako narzedzie badawcze zastosowano autorski kwestio-
nariusz ankiety.

2. Cze$¢ teoretyczna
2.1. Problematyka pornografii w zarysie

Przedmiotem ochrony okreslonym w art. 202 k.k. jest w duzej mierze
wolnos¢ seksualna dziecka, ktore ze wzgledu na swoj wiek najczesciej
nie potrafi w sposéb racjonalny tg wolnoscig dysponowac?. Twierdzenie
o szkodliwym wptywie pornografii na dzieci jest niekwestionowane i nie
moze podlegaé dyskusji‘.

W art. 202 k.k. ustawodawca zawart typy czynéw zabronionych, ktore
sa wyrazem przeciwdzialania pornografii. Istotg artykutu jest m.in. wy-
twarzanie oraz obrét materiatlami przedstawiajgcymi inne osoby w trak-
cie czynnosci seksualnych lub osoby pozbawione okrycia intymnych cze-
Sci swojego ciata. Celem materiatdbw pornograficznych jest wywotanie
u ogladajacego podniecenia seksualnego i tym samym pewnego rodzaju
zadowolenia w owej sferze zycia. Pornografia jest bez watpienia zjawi-
skiem szkodliwym spotecznie, wigze si¢ bowiem z powaznym narusze-
niem ludzkiej godnosci. Zwraca si¢ przy tym uwage, ze moze prowadzic
do wielu przestepstw o charakterze seksualnym lub zwigzanych z wyko-
rzystaniem drugiego cztowieka dla checi zysku, np. w ramach handlu

3 J. Warylewski, K. Nazar: Przestepstwa przeciwko wolnosci seksualnej i obyczajnosci.
W: Kodeks karny. Komentarz. Red. R.A. Stefanski. Wyd. 6. CH.Beck, Warszawa 2023,
s. 1423.

4 Ibidem.
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ludZmi’. Ustawodawca odnos$nie do dzieci opart si¢ na bezwzglednym
zakazie ich udziatu w procesie wytwarzania treSci pornograficznych. Poza
tym celem ochrony przy tych zakazach jest obyczajnos¢, a w jej ramach —
prawidtowy rozw6j dziecka, mogacy dozna¢ powaznych zaburzen w trak-
cie uczestniczenia w zakazanym procederze®.

2.2. Szkodliwos¢ pornografii dzieciecej — kontekst spoteczny

Przestepstwa zwigzane z pornografia dziecieca maja katastrofalne skut-
ki dla ich ofiar. Mozna tu wymienic¢ r6znego rodzaju zaburzenia i choroby
psychiczne, obnizone poczucie wtasnej wartosci, problemy w nawigzywa-
niu relacji miedzyludzkich, ryzyko powtornej wiktymizacji.

Zrozumienie istoty tego problemu oraz wdrozenie odpowiednich §rod-
koéw w aspekcie prawnym sg kluczowe dla zapewnienia dzieciom prawid-
towego procesu dorastania i unikniecia w przysztosci: obnizonej samo-
oceny, depresji, lekow, réznego rodzaju zaburzen. Wskazane okolicznosci
maja diugotrwate konsekwencje dla zdrowia psychicznego. Ofiar mogg
dotyczy¢: problem reintegracji spotecznej i dysfunkcje w nawigzywaniu
relacji miedzyludzkich, ryzyko wzrostu liczby podobnych przestepstw po-
petnianych w przysztosci przez dawne ofiary, a takze obnizenie zaufania
do dorostych i kryzys zaufania do instytucji panstwowych.

Okreslenie poziomu zagrozenia wykorzystywaniem seksualnym dzieci
korzystajacych z Internetu nie jest fatwym zadaniem. Statystyki policyjne
i inne tego typu dane nie s3 w stanie odda¢ pelnego poziomu zagrozenia,
gdyz zawsze pozostaje tzw. ciemna liczba przestepstw. W Polsce pierw-
szg ogblnokrajowg akcja zwigzang z bezpieczenistwem dzieci w Internecie
byta kampania spoteczna ,,Dziecko w Sieci”, zorganizowana w 2004 r.
przez Fundacje ,,Dzieci Niczyje” (obecnie: Fundacja Dajemy Dzieciom
Site). Dziatania podejmowane w zakresie kampanii poprzedzone zosta-
ty sondazem przeprowadzonym wsréd blisko 9000 dzieci korzystajacych
z Internetu’. Na podstawie wskazanych badan mozna zauwazy¢, ze dzieci
korzystajagce w Polsce z Internetu bardzo czesto zaniedbuja podstawo-

5 M. Rodzynkiewicz: Rozdziat XXV k.k. Przestepstwa przeciwko wolnosci seksual-
nej i obyczajnosci. W: Kodeks karny. Cze¢s¢ szczegolna. Komentarz do art. 117-277. T. 2.
Red. A. Zoll. Zakamycze, Krakow 2006, s. 666-667.

¢ J. Piérkowska-Flieger: Przestepstwa przeciwko wolnosci seksualnej i obyczajnosci.
W: Kodeks karny. Komentarz. Red. T. Bojarski. Wyd. 7. Wolters Kluwer, Warszawa 2016,
s. 585-591.

7 k. Wojtasik: Pedofilia i pornografia dzieciecca w Internecie. W: Wykorzystywanie sek-
sualne dzieci. Teoria, badania, praktyka. Red. M. Sajkowska. Fundacja ,,Dzieci Niczyje”,
Warszawa 2003, s. 184.
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we Srodki bezpieczefistwa, przez co s3 narazone na niebezpieczenstwa
zwigzane z obecnosciag w sieci srodowisk pedofilskich. Duza dostepnos¢
materialéw pornograficznych moze mie¢ czestokro¢ zty wptyw na roz-
woj dziecka i swiadczy niewatpliwie o braku odpowiedniej kontroli tego
typu zasoboéw internetowych®. Analiza przywotanych badan nasuneta ta-
kie postulaty, jak: koniecznos¢ dziatan edukacyjnych, skierowanych do
dzieci, a moéwigcych o zagrozeniach i zasadach bezpiecznego korzystania
z Internetu; objecie dziataniami edukacyjnymi dotyczacymi zasad bezpie-
czenstwa i kontroli poczynan dzieci w Internecie takze rodzicéw oraz pra-
cownikow placoéwek oswiatowych; podjecie krokéw na rzecz ograniczenia
dostepnosci materiatébw pornograficznych dla najmtodszych uzytkowni-
kow Internetu (oprogramowanie filtrujace, kontrola zasobow sieci)’.

2.3. Pornografia dziecieca — gtébwne aspekty

Konwencja o cyberprzestepczosci wprowadzita w art. 9 ust. 2 definicje
pojecia ,,pornografia dziecieca” jako materiatu pornograficznego, ktory
w sposOb widoczny przedstawia: osobe matoletnia w trakcie czynnosci
wyraznie seksualnej; osobe, ktora wydaje si¢ by¢ matoletnig, w trakcie
czynnoSci wyraznie seksualnej; realistyczny obraz prezentujacy osobe ma-
toletnig w trakcie czynnosci wyraznie seksualne;j'.

Jak stusznie wskazal Sad Najwyzszy: ,,Pojecie pornografia dziecig-
ca oznacza jakikolwiek materiat, ktéry wizualnie przedstawia dziecko
uczestniczgce w rzeczywistej lub udawanej czynnosci wyraznie seksualnej
lub jakiekolwiek przedstawianie narzadow piciowych dziecka gtownie
w celach seksualnych”!'. W wyroku z 23 listopada 2010 r. Sagd Najwyzszy
zaznaczyl, ze: ,,Znamie treSci pornograficzne uzyte w dyspozycji art. 202
§ 3 k.k. jest pojeciem prawnym, a nie medycznym czy seksuologicznym,
za$ biegly seksuolog posiada wiadomosci specjalne jedynie w zakresie
ustalenia hipotetycznego wpltywu danej prezentacji na potencjalnego
odbiorce w ptlaszczyznie jego reakcji emocjonalnych, w tym seksual-
nych. Zaden biegty, w tym biegly seksuolog, nie jest w stanie zastapi¢
Sadu w ocenie istnienia tego znamienia w danej prezentacji. Tresci por-
nograficzne w rozumieniu art. 202 k.k. to zawarte w utrwalonej formie
(np. film, zdjecia, czasopisma, ksigzki, obrazy) lub nie (np. pokazy na

8 Ibidem, s. 188.

? Ibidem.

19 Konwencja Rady Europy o cyberprzestepczosci, sporzadzona w Budapeszcie dnia
23 listopada 2001 r. Dz.U. 2015, poz. 728.

1 Postanowienie Sagdu Najwyzszego z dnia 15 stycznia 2020 r. V KK 655/19 [Legalis];
postanowienie Sadu Najwyzszego z dnia 18 stycznia 2021 r. IV KK 251/20 [Legalis].
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zywo), prezentacje czynnosci seksualnych cztowieka (zwtaszcza ukazywa-
nie organéw ptciowych cztowieka w ich funkcjach seksualnych), i to za-
réwno w wymiarze niesprzecznym z ich biologicznym ukierunkowaniem,
jak i czynnosci seksualnych cztowieka sprzecznych z przyjetymi w spote-
czenstwie wzorcami zachowan seksualnych”!2,

Artykut 202 § 3, 4, 4a, 4b oraz 4c k.k. zakazuje m.in. tzw. porno-
grafii dziecigcej. Jego paragrafy stanowia szczeg6lna ochrone dzieci przed
omawianym zjawiskiem, maja bowiem na celu chroni¢ obyczajnos¢
w dziedzinie seksualnej, rozumiang jako potrzebe ochrony dziecka przed
destrukcyjnym wptywem pornografii na jego rozwo6j psychofizyczny's.
Przedstawione uregulowania chronia wolnos$¢ seksualng matoletnich.
Z pewnoscia sa to stuszne przepisy, albowiem pornografia dziecieca jest
szczegblnie spotecznie szkodliwa i stanowi wykorzystywanie dzieci. Poza
tym w sytuacji, gdy jej produkcja odbywa sie z udzialem matoletniego,
to dochodzi do jego seksualnego wykorzystania i obojetna jest w takim
przypadku zgoda matoletniego/jego rodzicow. Nastepstwem takiego za-
chowania jest z kolei zazwyczaj bardzo duze pokrzywdzenie ofiary, trwa-
jace dtugo i majace Zrédto w rozpowszechnianej przez lata pornografii
z jego udziatem'®. Ponadto, pornografia dziecieca propaguje i afirmuje za-
chowania bedace czynami kryminalnie bezprawnymi®s.

W art. 202 § 3 k.k. ustawodawca wprowadzit typ przestepstwa majacy
na celu przede wszystkim przeciwdziatanie powstawaniu i rozpowszech-
nianiu materiatdbw pornograficznych objetych bezwzglednym zakazem,
zwigzanym z treSciami pedofilskimi, epatujacymi przemoca i prezentuja-
cymi postugiwanie sie¢ zwierzeciem. Czynnos¢ sprawcza tego przestepstwa
polega na tym, ze sprawca celem rozpowszechniania produkuje, utrwala
lub sprowadza, przechowuje lub posiada albo rozpowszechnia lub pre-
zentuje treSci pornograficzne z udzialem matoletniego lub tresci porno-
graficzne odnoszace sie¢ do prezentowania przemocy lub postugiwania
si¢ zwierzeciem. Przez produkowanie w takim ujeciu nalezy rozumiec
czynnosci polegajace na dziataniach zmierzajacych do wytworzenia ma-
teriatu, jakim jest powstanie tresci pornograficznej'®. Odpowiedzialnosci
karnej w powyzszym aspekcie bedzie podlegat kazdy uczestnik dziatan
technicznych i organizacyjnych niezbednych do wykonania takich tresci,

12 IV KK 173/10. OSNwSK 2010, nr 1, poz. 2302.

13°S. Hyps: Przestepstwa przeciwko wolnosci seksualnej i obyczajnosci. W: Kodeks karny.
Komentarz. Red. A. Grzeskowiak, K. Wiak. Wyd. 5. CH.Beck, Warszawa 2018, s. 1045.

4 J. Warylewski, K. Nazar: Przestepstwa przeciwko wolnosci seksualnej..., s. 1423-1424.

15 Ibidem.

16 B. Kunicka-Michalska, J. Wojciechowska: Przestepstwa przeciwko wolnosci sumienia
i wyznania, wolnosci seksualnej i obyczajnosci oraz czci i nietykalnosci cielesnej. Rozdziat
XXIII, XX1V, XXV i XXVII Kodeksu karnego. Komentarz. CH.Beck, Warszawa 2001, s. 125.
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np. rezyser, scenarzysta, aktorzy, wydawca czasopisma'’. Natomiast roz-
powszechnianiem tresci pornograficznych jest m.in. kolportaz, publika-
cja, uzyczenie czy kopiowanie oraz innego rodzaju udostepnianie takich
treSci szerszemu i niedookreslonemu kregowi osob. Nie bedzie przy tym
rozpowszechnianiem dziatanie polegajace na udostepnieniu tresci porno-
graficznych niewielkiej i SciSle okreSlonej grupie os6b'®. Z kolei utrwala-
niem jest zapis na jakimkolwiek nadajacym si¢ do tego nosniku, nada-
wanie trwatosci, zachowywanie na przyszto$¢, np. poprzez filmowanie,
fotografowanie, a skutkiem takiego utrwalania jest powstanie nowego
produktu®. Przez sprowadzanie nalezy rozumie¢ jakgkolwiek forme uzy-
skania materiatu zawierajacego treSci pornograficzne. Moze ono polegaé
np. na zakupie, $ciagnieciu z Internetu na wtasny dysk lub na realizacji
zamoéwienia od innej osoby. Zrodto, z ktérego tutaj sprawca korzysta, jest
obojetne dla jego odpowiedzialnosci karnej*. Zgodnie z wyrokiem Sadu
Apelacyjnego we Wroctawiu z 27 wrze$nia 2012 r. zachowanie ograniczo-
ne do wchodzenia na strone internetowg i zapoznawania si¢ z zawarty-
mi tam treSciami pornograficznymi z udzialem matoletniego nie stanowi
sprowadzania treSci pornograficznych?!. W omawianym zakresie znamie
posiadania zostaje spelnione, jezeli sprawca w jakikolwiek sposob real-
nie wlada przedmiotem zawierajacym przekazy pornograficzne, tzn. de-
cyduje o jego losie, nawet jesli nie bytyby jego wtasnoscia, za$ przecho-
wywanie jest formg posiadania, z tg r6znica, Ze najczesciej jest zwigzane
z przyjeciem zlecenia przetrzymania okre$lonych tresci pornograficznych
dla kogo$ innego?. Prezentowanie, jako jedna z ostatnich czynnosci spraw-
czych, zdaniem Stawomira Hypsia polega na pokazywaniu tresci porno-
graficznych w jakiejkolwiek formie oraz postaci, tj. zarowno publicznej,
jak i prywatnej, ktéra pozwala w sposéb bezposredni innym osobom za-
poznac sie¢ z jej trescig?.

Tre$ci pornograficzne z udziatem dzieci, zwigzane z uzyciem przemocy
lub postugiwaniem sie zwierzeciem zaliczane sa do tzw. twardej porno-
grafii. Artykut 202 § 3 k.k. nie uwzglednia jednak wszystkich przejawow

17" M. Rodzynkiewicz: Rozdziat XXV k.k. Przestepstwa przeciwko wolnosci seksualnej...,
s. 679.

8 Wyrok Sadu Najwyzszego z dnia 16 lutego 1987 r. WR 28/87. OSNKW 1987,
nr 9-10, poz. 85.

19 1. Warylewski: Przestepstwa przeciwko wolnosci seksualnej i obyczajnosci. Rozdziat
XXV kodeksu karnego. Komentarz. CH.Beck, Warszawa 2001, s. 911.

20 B. Kunicka-Michalska: Przestgpstwa przeciwko wolnosci seksualnej i obyczajnosci po-
petniane za posrednictwem systemu informatycznego. Zaktad Narodowy im. Ossolinskich,
Wroctaw—Warszawa—Krakow 2004, s. 81 i nast.

21 11 AKa 171/12 [Legalis].

22 S. Hyps: Przestepstwa przeciwko wolnosci seksualnej..., s. 1047.

2 Ibidem.
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tzw. twardej pornografii, np. pornografii nekrofilnej czy sadomasochi-
stycznej, ktéra nie moze by¢ kwalifikowana jako pornografia z uzyciem
przemocy z uwagi na zgode masochisty na zadawane mu bol i cierpienie®*.
Nalezy przy tym wspomnieé, ze sformutowanie: ,,z uzyciem przemocy”,
w pierwotnym brzmieniu art. 202 k.k. nie pozostawiato watpliwosci, ze
chodzito tu o autentyczne sceny uzycia sity?.

Z dniem 26 maja 2014 r. znamie¢ ,,matoletni ponizej lat 15” zosta-
to zastgpione znamieniem ,,matoletni”, ktore oznacza kazdego, kto nie
ukonczyt 18. roku zycia. Od wspomnianego dnia art. 200 § 3 k.k. zaka-
zuje prezentowania tresci pornograficznych matoletniemu lub udostep-
niania mu przedmiotéw majacych taki charakter albo rozpowszechniania
treSci pornograficznych w sposéb umozliwiajacy takiemu matoletnie-
mu zapoznanie si¢ z nimi. Okreslenie ,,prezentowanie tre$ci pornogra-
ficznych” odpowiada temu samemu sformutowaniu, ktére zostato uzyte
w § 1, i moze polega¢ na okazywaniu matoletniemu zdje¢ pornograficz-
nych czy tez projekcji filmu pornograficznego.

Uzupetnieniem normy z § 3 omawianego artykutu jest kolejny typ
kwalifikowany przestepstwa, zawarty w art. 202 § 4 k.k., wyrazaja-
cy zakaz utrwalania treSci pornograficznych z udzialem matoletniego.
Regulacja ta wprowadza bezwzgledny zakaz produkcji pornografii, cho-
ciazby na wtasny uzytek, jesli dotyczy dziecka, ktore nie osiggneto 18 lat.
Ustawodawca obejmuje takze zakresem kryminalizacji odbiorcow oma-
wianego zagadnienia, albowiem zgodnie z kolejnym typem kwalifikowa-
nym, okreslonym w art. 202 § 4a k.k. - odpowiedzialnosci karnej podlega
sprawca, ktory przechowuje, posiada lub uzyskuje dostep do tresci por-
nograficznych z udzialem matoletniego ponizej lat 18. Zakaz ten odnosi
sie do jakiejkolwiek formy dostepu do wskazanych tresci, rowniez uzyska-
nych drogg internetowg?S.

Warto zauwazyc, ze z dniem 18 grudnia 2008 r. w art. 202 k.k. dodano
§ 4b, penalizujacy produkcje, rozpowszechnianie, prezentowanie, prze-
chowywanie lub posiadanie tresci pornograficznych przedstawiajacych
wytworzony albo przetworzony wizerunek matoletniego uczestniczace-
go w czynnosci seksualnej. Przepis ten posiada indywidualny przedmiot
ochrony — obyczajnos¢ w sferze zycia seksualnego. Odnosnie do tzw. po-
zorowanej pornografii dzieciecej trudno méwié¢ o ochronie jakiegokol-
wiek zindywidualizowanego dobra prawnego w postaci wolnosci seksu-
alnej, w rzeczywistosci nie dochodzi bowiem do zaangazowania dziecka
w tworzenie treSci pornograficznej.

24 J. Warylewski, K. Nazar: Przestepstwa przeciwko wolnosci seksualnej..., s. 1429.
% Ibidem.
26 S. HypS: Przestepstwa przeciwko wolnosci seksualnej..., s. 1047.



PPK.2024.08.02.03 s. 8 z 22 Problemy Prawa Karnego

Uzasadnieniem prawnym dla istnienia tego zakazu jest dyrektywa
Parlamentu Europejskiego i Rady 2011/93/UE z 13 grudnia 2011 r. w spra-
wie zwalczania niegodziwego traktowania w celach seksualnych i wyko-
rzystywania seksualnego dzieci oraz pornografii dzieciecej, zastepujaca
decyzje ramowg Rady 2004/68/WSiSW?’.

Poza tym wraz z nowelizacja Kodeksu karnego dokonang ustawa
z dnia 4 kwietnia 2014 r. o zmianie ustawy — Kodeks karny oraz nie-
ktorych innych ustaw?®, obowiazujaca od 26 maja 2014 r., ustawodawca
w art. 202 § 4c k.k. wprowadzit nowy typ czynu zabronionego, polegaja-
cy na zakazie uczestniczenia w celu zaspokojenia seksualnego w prezen-
tacji treSci pornograficznych z udziatem matoletniego. Istota tego prze-
stepstwa jest kryminalizacja zachowan patologicznych, ktore polegajg na
uzyskaniu zaspokojenia seksualnego za pomoca kontaktu z pornogra-
fia dziecieca. Przepis ten dotyczy wytacznie sytuacji, w ktorej sprawca,
uczestniczagc w prezentacji pornograficznej, ma na celu jedynie wtasne
zaspokojenie seksualne, i nie obejmuje takiego zaspokojenia innych osob.
Do ukarania sprawcy w tym przypadku wystarczy stwierdzenie samego
podjecia takiego dziatania, ktére ma na celu zaspokojenie seksualne, na-
tomiast rzeczywiste osiggniecie tego celu dla bytu owego przestepstwa nie
ma znaczenia®.

Takze od dnia 26 maja 2014 r. zaden skutek w postaci zapoznania
sie z pornograficzng treScig przez matoletniego nie jest wymagany, albo-
wiem dla odpowiedzialnosci z art. 202 § 3 k.k. wystarcza sama prezen-
tacja treSci pornograficznych lub udostepnienie przedmiotow o takim
charakterze. Jak zauwaza Oktawia Gorniok, ,,Przestepstwo jest dokonane
w momencie podejmowania jakiejkolwiek czynnosci sktadajacej sie na
proces produkowania w celu rozpowszechniania, sprowadzania czy roz-
powszechniania, przy produkowaniu w szczegélnosci na tym etapie, na
jakim mozna juz rozpozna¢ wymagany rodzaj pornograficznych tresci”°.
Przestepstwa z art. 202 § 4, 4a, 4b, 4c k.k. maja rowniez charakter formal-
ny i powszechny.

Strona podmiotowa wyréznionych wystepkéw obejmuje zawsze za-
miar bezposredni, a w niektorych przypadkach takze ewentualny, gdyz
sprawca musi co najmniej godzi¢ sie z tym, ze prezentowane lub udo-
stepniane przez niego tresci majg charakter pornograficzny. Odnos$nie do
art. 202 § 3, 4, 4a i 4b k.k. zamiar ewentualny moze gtoéwnie dotyczy¢

27 Dz.Urz. UE L nr 335 22011 r., s. 1 ze zm.

% Dz.U. 2014, poz. 538.

% Wyrok Sadu Najwyzszego z dnia 23 listopada 1988 r. V KRN 247/88. OSNKW
1989, nr 1, poz. 12.

30O, Gorniok, S. Hoc, S.M. Przyjemski: Kodeks karny. Komentarz. T. 3: (art. 117-363).
Wydawnictwo ARCHE, Gdansk 1999, s. 185-186.
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tego, czy w ogole chodzi o matoletniego, czy tez o osobe dorosts, ktora
ukonczyta 18 lat. Wart zasygnalizowania jest ponadto fakt, ze jesli cho-
dzi o art. 202 § 3 k.k., to zamiar ewentualny jest w zasadzie wykluczo-
ny przy produkcji celem rozpowszechniania, za§ w przypadku art. 202
§ 4c k.k. wymagany jest zamiar bezpoSredni w postaci zamiaru kierunko-
wego, o czym decyduje znamie: ,,w celu zaspokojenia seksualnego”?!.

2.4. Zatozenia nowelizacji Kodeksu karnego z 7 lipca 2022 r.
odnos$nie do art. 202 k.k.

W wyniku nowelizacji Zmkk2022 ustawodawca zmienit ustawowe za-
grozenie wymiaru kary charakteryzowanego przepisu. Dotychczasowe sto-
wa: ,,od lat 2 do 127, zastapit sankcja: ,,0d lat 2 do 15, zwiekszajac gorna
granice ustawowego zagrozenia kara pozbawienia wolnosci. W zwigzku
z wyeliminowaniem z systemu sankcji kary 25 lat pozbawienia wolnosci
konieczne okazalo si¢ dokonanie zmian o charakterze dostosowawczym,
polegajacych na usunieciu kary 25 lat pozbawienia wolnosci z tresci tych
przepiséw, na gruncie ktorych pojawia sie ona jako odrebny od zwyktego
terminowego pozbawienia wolnosci rodzaj kary. Z uwagi na wprowadzo-
ng w przepisie art. 37 k.k. zmiane w postaci okre$lenia nowego wymiaru
gornej granicy kary pozbawienia wolnosci (do 30 lat) ustanowiono nowe
granice ustawowego zagrozenia karg pozbawienia wolnosci z art. 202
§ 3 k.k. Za przestepstwo popetnione w warunkach wskazanego artyku-
tu - tj. jezeli dana osoba w celu rozpowszechniania produkuje, utrwala lub
sprowadza, przechowuje lub posiada albo rozpowszechnia lub prezentuje
treSci pornograficzne z udziatem matoletniego albo tresci pornograficzne
zwigzane z prezentowaniem przemocy lub postugiwaniem si¢ zwierze-
ciem - sprawca podlega karze pozbawienia wolnosci od 2 do 15 lat.

Warto takze zwr6ci¢ uwage na zmiane wynikajacg z art. 41a § 1 k.k.
Rozszerza ona zakres stosowania Srodkow reakcji prawnokarnej wzgle-
dem sprawcoéw przestepstw przeciwko wolnosci seksualnej. W dodanym
§ 1a zmieniono podstawe orzekania przedmiotowego Srodka z fakultatyw-
nej na obligatoryjna, jezeli wniosek taki ztozy pokrzywdzony. Mozliwos¢
orzeczenia zakazu lub nakazu ze wskazanego paragrafu nie jest przy tym
w dalszym ciggu uzalezniona od rodzaju wymierzonej kary, wystarczajace
jest juz bowiem samo skazanie na jakgkolwiek kare za przestepstwo prze-
ciwko wolnosci seksualnej.

31 J. Warylewski, K. Nazar: Przestepstwa przeciwko wolnosci seksualnej..., s. 1430.
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3. Czes$¢ empiryczna
3.1. Charakterystyka grupy badawczej

Respondentami byta grupa 236 studentéw uczelni wyzszych w Polsce.
Wsréd ankietowanych przewazali studenci Uniwersytetu Kardynata
Stefana Wyszynskiego w Warszawie (ok. 41%) oraz Uniwersytetu
Warszawskiego (ok. 14%). Grupa badawcza sktadata sie w 35% z mez-
czyzn i 65% z kobiet. Wiek ankietowanych miescit si¢ w przedziale
od 18 do 52 lat. Przy czym mediana wieku wynosita 21 lat, za$ Srednia
wieku - 22 lata.

Deklarowane przez respondentéw kierunki studiow byly r6znorodne.
Nalezaty do nich m.in.: kierunki psychologiczno-pedagogiczne, kierunki
informatyczne, kierunki jezykowe, kierunki ekonomiczne, kierunki me-
dyczne, kierunki inzynieryjne, bezpieczenstwo wewnetrzne oraz prawo.

Znaczna cze$¢ ankietowanych nie udzielita odpowiedzi na pytanie
o wykonywany zawod lub zadeklarowata brak zatrudnienia. Wsr6d osob,
ktore wskazaty sposob zarobkowania, popularne byty m.in.: doradca klien-
ta, sprzedawca, recepcjonista, funkcjonariusz stuzb mundurowych, praw-
nik, pracownik biurowy, pracownik gastronomii, barista. R6znorodnos¢
respondentow wynika z dazenia do zebrania jak najszerszej grupy
badawczej. Poza tym ankietowanie studentow r6znych kierunkéw sprzyja
zbadaniu tego Srodowiska jako catosci, zamiast np. jedynie studentow
prawa.

3.2. Metodyka badania

Dane do niniejszego opracowania zostaty zebrane za pomocg formula-
rza ankietowego w aplikacji Microsoft Forms. Link do formularza zostat
przestany do losowo wybranych grup studentow.

Ankieta zawierata kafeterie pytan i sktadata sie z dwoch segmentow.
Pierwszy z nich odnosit sie do informacji o respondencie, takich jak: pte¢,
wiek, uczelnia i kierunek studiow. Druga czes¢ formularza zawierata py-
tania o opini¢ ankietowanych co do tego, jakie powinny by¢ najnizsze
i najwyzsze mozliwe do wymierzenia ustawowe kary za czyny okreslone
w art. 202 k.k.

Formularz umozliwiat wyboér odpowiedzi sposréd zamknietego zesta-
wu mozliwosci. Uwzgledniono w nim takze kare Smierci, ktora nie wyste-
puje obecnie w polskim porzadku prawnym. Uzasadnieniem powyzszego
byto sprawdzenie opinii respondentow w zakresie hipotetycznej mozli-
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wosci wprowadzenia do katalogu kar tak surowej sankcji za przestepstwa
okreslone w art. 202 k.k. na szkode dzieci.

Wyniki badania zostaty zaprezentowane w dalszej czesci artykutu
w formie tabel oraz wykresow.

3.3. Wyniki badan sondazowych
Na poczatku badania respondentéw poproszono o wskazanie prefe-

rencji w zakresie najnizszej i najwyzszej mozliwej do wymierzenia kary
z art. 202 § 3, 4, 4a k.k. (por. tab. 1).

Tabela 1. Przestepstwo z art. 202 § 3, 4, 4a k.k. zgodnie z opiniami respondentéw (w %)

Rodzai Przestepstwo z art. 202
Lzestens tWQ]. § 3 k.k. - produkowanie, Przestepstwo z art. 202
P P utrwalanie, sprowadzanie, | Przestepstwo z art. 202 | § 4a k.k. — przechowy-
przechowywanie § 4 k.k. — utrwalanie wanie, posiadanie lub
lub posiadanie w celu tre$ci pornograficznych | uzyskiwanie dostepu do
rozpowszechniania treSci | z udziatem matoletniego | tresci pornograficznych
pornograficznych z udzia- z udziatem matoletniego
fem matoletniego
‘Wymiar kary . . . . . .
najnizsza | najwyzsza |najnizsza| najwyzsza |najnizsza| najwyzsza
1 mies. pw 0,87 0,00 0,44 0,00 2,17 0,00
3 mies. pw 1,31 0,00 0,88 0,00 3,04 0,00
6 mies. pw 4,37 0,44 2,63 0,00 9,13 0,43
rok pw 6,99 0,87 8,33 1,75 9,13 2,17
2 lata pw 7,42 2,18 7,89 0,44 8,26 1,74
3 lata pw 11,35 3,49 8,33 3,07 5,65 3,91
5 lat pw 10,04 5,24 14,91 5,26 15,22 8,70
8 lat pw 7,86 4,80 9,65 7,02 10,43 8,70
10 lat pw 20,96 10,04 12,72 8,33 14,78 10,87
15 lat pw 13,10 12,66 16,67 13,60 9,57 13,48
20 lat pw 6,11 13,97 7,46 10,09 6,96 11,30
25 lat pw 6,99 12,66 7,46 16,67 3,91 12,61
30 lat pw 0,87 9,61 1,32 7,46 0,00 10,00
dozywotnie pw 1,75 20,96 1,32 22,37 1,74 13,48
kara $mierci 0,00 3,06 0,00 3,95 0,00 2,61

Zrédto: Opracowanie whasne na podstawie autorskiego kwestionariusza ankiety.
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W zakresie pierwszego wskazanego w tabeli 1 przestepstwa najwigcej
ankietowanych opowiedziato si¢ za karg 10 i 15 lat pozbawienia wol-
nosci jako najnizsza do wymierzenia za wskazany czyn oraz karg dozy-
wotniego pozbawienia wolnosci jako najwyzsza. Co do kolejnego czy-
nu zabronionego — najwigksza liczba badanych opowiedziata sie za karg
15 lat pozbawienia wolnosci jako najnizsza mozliwa do wymierzenia
i karg dozywotniego pozbawienia wolnosci jako najwyzsza. Odnosnie do
§ 4a najwiecej zwolennikéw uzyskata kara 5 lat pozbawienia wolnosci
jako najnizsza do wymierzenia i na rowni w 13,48% alternatywnie kara
15 lat oraz dozywotniego pozbawienia wolnosci jako najwyzsze z opcji do
wymierzenia za ten czyn zabroniony.

Tabela 2. Przestepstwo z art. 202 § 4b, 4c k.k. na podstawie opinii badanych (w %)

Rodzaj Przestepstwo z art. 202 § 4b k.k. -
przestepstwa|  produkowanie, rozpowszechnianie, Przestgpstwo z art. 202 § 4c k.k. —
prezentowanie, przechowywanie lub uczestniczenie w prezentacji
posiadanie treSci pornograficznych tre$ci pornograficznych z udziatem
przedstawiajacych wytworzony albo matoletniego w celu zaspokojenia
przetworzony wizerunek matoletniego seksualnego
uczestniczacego w czynnosci seksualnej

Wymiar kary najnizsza najwyzsza najnizsza najwyzsza

1 mies. pw 0,88 0,00 1,27 0,00

3 mies. pw 0,88 0,00 2,11 0,00

6 mies. pw 3,52 0,00 3,80 0,00

rok pw 9,25 0,00 12,66 1,71

2 lata pw 5,29 2,20 3,80 2,56

3 lata pw 11,45 3,08 10,13 2,99

5 lat pw 15,42 5,29 15,61 6,84

8 lat pw 9,25 7,49 11,39 5,98

10 lat pw 16,74 11,01 13,50 9,40

15 lat pw 13,22 14,10 10,55 16,67

20 lat pw 7,49 15,86 4,22 15,38

25 lat pw 4,85 11,89 6,75 9,83

30 lat pw 0,44 8,37 2,11 9,83

dozywotnie pw 1,32 18,06 2,11 15,81

kara $mierci 0,00 2,64 0,00 2,99

Zrédto: Opracowanie wtasne na podstawie autorskiego kwestionariusza ankiety.
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W kolejnym pytaniu ankietowani zostali zapytani o preferencje
w zakresie najnizszego i najwyzszego wymiaru kary z art. 202 § 4b
i § 4c k.k. (por. tab. 2). Odnosnie do pierwszego z przestepstw grupa
badawcza wyrazita najwieksza aprobate dla kary 10 lat pozbawienia wol-
nosci jako najnizszej za wskazany czyn zabroniony i kary dozywotniego
pozbawienia wolnosci jako najwyzszej. Co do § 4c — wiekszos¢ podzieli-
ta poglad za mozliwoscia wymierzenia kary 5 lat pozbawienia wolnosci
jako najnizszej za to przestepstwo i kary dozywotniego pozbawienia wol-
nosci w opcji najwyzszej. Jak wida¢, preferencje respondentéw w zakre-
sie karania sprawcow wskazanych przestepstw znacznie wybiegaja poza
obecnie mozliwe do zasgdzenia sankcje.

Wykres 1. Najnizsza kara za przestepstwa z art. 202 § 3, § 4, § 4a, § 4bi § 4c k.k.

22

21

20 +

Wskazania [%)]

Kara mozliwa do orzeczenia

Wart. 202 §3kk. ®art.202§4kk. ®art.202 §4akk. ®art. 202 §4bkk. Wart. 202 § 4c k k.

Zrodto: Opracowanie wiasne na podstawie autorskiego kwestionariusza ankiety.
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Wykres 2. Najwyzsza kara za przestepstwa z art. 202 § 3, § 4, § 4a, § 4bi § 4c k.k.

24
22

22 T
21

13| 13813

Wskazania [%]
)

10 10 10
10 10
10 + 9 10

1 2 3 4 5 6 7 8 9 10 11 12 13

Kara mozliwa do orzeczenia
mart. 202 §3k.k.  ®™art.202 §4kk. ®art. 202 §4ak.k. ®art. 202 §4bkk.  Wart. 202 § 4c k.k.

Zrodto: Opracowanie wiasne na podstawie autorskiego kwestionariusza ankiety.

Tabela 3. Zmiana granicy ochrony (w %)

Zmiana granicy ochrony z art. 202 k.k. §3 §4 § 4a § 4b § 4c
Nie, 18 lat to wtasciwa granica 86,38 87,66 88,09 87,76 89,08
Tak, do 17 lat 3,40 3,83 3,40 2,95 2,52
Tak, do 16 lat 6,38 4,68 5,53 5,91 5,04
Tak, do 15 lat 3,83 3,83 2,98 3,38 3,36

Zrédto: Opracowanie wtasne na podstawie autorskiego kwestionariusza ankiety.

Respondenci zapytani w ankiecie o0 mozliwo$¢ zmiany granicy wieku
ofiar pokrzywdzonych przestepstwami okreslonymi w art. 202 k.k. bez-
wzgledna wigkszoscig opowiedzieli si¢ za utrzymaniem obecnej granicy
18 lat (por. tab. 3). Miedzy 4,68% a 6,38% ankietowanych wskazato, ze
wiek ochronny dzieci pokrzywdzonych wskazanymi czynami zabroniony-
mi mozna by zmniejszy¢ do 16 lat. Zblizone wyniki uzyskano co do opcji
zmiany granicy ochronnej wieku w kontekscie lat 151 17.
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3.4. Badania statystyczne kar wymierzanych przez sady

W tym podrozdziale przedstawiono statystyke kar wymierzanych
przez sady za przestepstwa z art. 202 k.k. w latach 2016-2020.

Przedstawione dane pochodza z opracowania Ministerstwa Spra-
wiedliwosci Prawomocnie skazani dorosli wg rodzajow przestepstw i wy-
miaru kary — czyn gtowny w latach 2008-2020.

Tabela 4. Liczba skazanych za przestepstwo z art. 202 § 3 k.k. wedtug rodzaju kary

Art. 202 § 3 k.k.
Wymierzona kara
Rok 2016 | Rok 2017 | Rok 2018 | Rok 2019 | Rok 2020
grzywna samoistna 1 3 0 5 S
ograniczenie wolnosci 1 2 1 3 5
kara mieszana 9 20 18 47 60
1 mies. pw 0 0 0 0 0
2 mies. pw 0 0 0 0 0
3 mies. pw 0 0 0 0 1
od 4 do 5 mies. pw 0 0 0 1 0
6 mies. pw 1 1 1 0 0
od 7 do 11 mies. pw 1 2 1 2 7
1 rok pw 8 13 7 17 17
od ponad 1 roku do 2 lat pw 3 2 1 1 3
2 lata pw 30 21 15 26 24
od ponad 2 do 3 lat pw 4 4 7 5 7
3 lata pw 0 2 6 10 8
od ponad 3 do 5 lat pw 1 3 3 6 8
od ponad 5 do 8 lat pw wigcznie 1 0 0 1 0

Zrédto: Opracowanie Ministerstwa Sprawiedliwosci. Prawomocnie skazani dorosli wg rodzajow prze-
stepstw i wymiaru kary — czyn gtowny w latach 2008-2020. Pobrano z: https://isws.ms.gov.pl/pl/baza-
statystyczna/opracowania-wieloletnie [dostep: 13.06.2024].

Na podstawie art. 202 § 3 k.k. najwiecej skazan w 2016 r. — 30, byto na
kare 2 lat pozbawienia wolnosci; w 2017 r. — 21 takze na 2 lata i 20
na kary mieszane. W latach 2018-2020 réwniez najwigcej skazan byto na
kary mieszane. W dwoch ostatnich z prezentowanych lat mozna ogbtem
zaobserwowac¢ znacznie wiekszg liczbe skazan w poré6wnaniu z latami
wczesniejszymi (por. tab. 4).
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Wykres 3. Liczba skazanych za przestepstwo z art. 202 § 3 k.k. wedtug rodzaju kary
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Liczba skazanych
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Kara mozliwa do orzeczenia

H2016 ®2017 m2018 ®=2019 ®™2020

Zrodto: Opracowanie Ministerstwa Sprawiedliwosci. Prawomocnie skazani dorosli. ..
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Tabela 5. Liczba skazanych za przestepstwo z art. 202 § 4 k.k. wedtug rodzaju kary

Wymierzona kara Art. 202 § 4 k.k.
Rok 2016 | Rok 2017 | Rok 2018 | Rok 2019 | Rok 2020
grzywna samoistna 0 0 1 0 2
ograniczenie wolnosci 0 0 1 0 0
kara mieszana 0 0 2 2 2
1 mies. pw 0 0 0 0 0
2 mies. pw 0 0 0 0 0
3 mies. pw 0 0 0 0 0
od 4 do 5 mies. pw 0 0 0 0 0
6 mies. pw 0 0 0 0 0
od 7 do 11 mies. pw 0 0 0 2 0
1 rok pw 2 6 9 11 8
od ponad 1 roku do 2 lat pw 4 1 3 1 4
2 lata pw 1 0 0 0 1
od ponad 2 do 3 lat pw 0 0 0 0 0
3 lata pw 0 0 1 2 1
od ponad 3 do 5 lat pw 0 0 0 1 1

Zrodto: Opracowanie Ministerstwa Sprawiedliwosci. Prawomocnie skazani dorosli. ..

Patrzac na liczbe skazan na gruncie art. 202 § 4 k.k. w latach 2016-
2020, mozna zauwazy¢ ich minimalng liczbe — po 7, 17 i 19 w skali roku.
Najwiecej ich ogétem byto w 2018 i 2019 r. na kare 1 roku pozbawienia
wolnosci (por. tab. 5).

Tabela 6. Liczba skazanych za przestepstwo z art. 202 § 4a k.k. wedtug rodzaju kary

. Art. 202 § 4a k k.
Wymierzona kara
Rok 2016 | Rok 2017 | Rok 2018 | Rok 2019 | Rok 2020

grzywna samoistna 19 14 13 24 11
ograniczenie wolnosci 5 8 5 10 12
kara mieszana 1 2 1 1 1
1 mies. pw 0 0 0 0 0
2 mies. pw 0 0 0 0 0
3 mies. pw 0 3 2 2 2
od 4 do 5 mies. pw 1 8 7 5 7
6 mies. pw 0 20 21 23 25
od 7 do 11 mies. pw 20 17 27 35 22
1 rok pw 20 31 26 36 37
od ponad 1 roku do 2 lat pw 27 0 4 1 3
2 lata pw 11 1 0 3 8
od ponad 2 do 3 lat pw 5 0 0 0 1
3 lata pw 0 1 1 0 0
od ponad 3 do 5 lat pw 0 0 1 0 0
od ponad 5 do 8 lat pw wlacznie 1 0 0 0 0

Zrodto: Opracowanie Ministerstwa Sprawiedliwosci. Prawomocnie skazani dorosli. ..
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Na podstawie zestawienia przedstawionego w tabeli 6 mozna stwier-
dzi¢, ze najwigksza liczba skazan z art. 202 § 4a k.k. w 2016 r. byta w za-
kresie kary od ponad 1 roku do 2 lat pozbawienia wolnosci. W kolejnym
roku najwiecej skazan — 31 — byto na kare 1 roku pozbawienia wolnosci;
podobnie w dwoch ostatnich z prezentowanych lat. Natomiast w 2018 r.
przewazala kara od 7 do 11 miesiecy pozbawienia wolnosci.

Wykres 4. Liczba skazanych za przestepstwo z art. 202 § 4a k.k. wedtug rodzaju kary
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Zrodto: Opracowanie Ministerstwa Sprawiedliwosci. Prawomocnie skazani dorosli. ..
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W zakresie przestepstwa okreslonego w art. 202 § 4b k.k. w 2017 r.
wystgpito tylko 1 skazanie na grzywne samoistng, w 2018 r. 2 skazania
na grzywne samoistng, w 2019 r. 1 skazanie na kare od 4 do 5 miesiecy
pozbawienia wolnosci i w kolejnym roku: 1 skazanie na kare od ponad
1 roku do 2 lat pozbawienia wolnosci, 1 skazanie na kare 6 miesie-
cy pozbawienia wolnosci, 3 skazania na kare ograniczenia wolno-
Sci i 2 razy orzeczono grzywne samoistng®’. Z kolei odnosnie do
art. 202 § 4c k.k. bylo tylko 1 skazanie w 2019 r. na kar¢ 6 miesiecy
pozbawienia wolnosci*.

4. Podsumowanie

Pornografia dziecieca jest wykorzystywana celem osiggniecia odpo-
wiedniego poziomu podniecenia i zapewnienia gratyfikacji seksualnej.
Dla wielu sprawcow tego przestepstwa ogladanie pornografii dzieciecej
i fantazje z tym zwigzane stanowig jedynie wstep do prawdziwej aktyw-
nosci seksualnej, ktéra moze by¢ zrodtem duzych korzysci majatkowych.

Rozwoj Internetu i mediow spotecznosciowych, dostepnych szeroko
dzieki posiadanym przez wiekszo$¢ ludzi smartfonom, wptywa niewat-
pliwie na skale wykorzystywania seksualnego dzieci. W zwigzku z tym
Policja oraz r6znego rodzaju organizacje krajowe i miedzynarodowe pro-
wadza dziatania operacyjne majace na celu zwalczanie pornografii dzie-
ciecej. Walka z tym zjawiskiem powinna by¢ jednym z wazniejszych kie-
runkéw polityki kryminalnej. Przestepczos$¢ internetowa kusi sprawcow
przestepstw seksualnych dostepnoscia, ztudng anonimowoscia i poczu-
ciem bezkarnosci. Internet staje si¢ miejscem nieakceptowanych spotecz-
nie form aktywnosci seksualnej, dlatego tak wazna jest profilaktyka, aby
zapobiec temu zjawisku, a na pewno zminimalizowac je.

Celem przeprowadzonego badania byto poznanie Swiatopogladu opi-
nii publicznej odnoszacego sie do preferencji co do wymiaru najnizszej
i najwyzszej kary pozbawienia wolnosci w zakresie przestepstw okreslo-
nych w art. 202 k.k. Wskazane przez ankietowanych opinie o karalnosci
za przywotane czyny zabronione znacznie odbiegaja od granic okreslo-
nych w kodeksie oraz od kar orzekanych przez sady w praktyce.

Jednoznacznie wida¢, ze poglady respondentéw charakteryzowaty sie
duzg surowoscia, co szczegblnie mozna zauwazy¢ w tym, ze odnosnie
do gobrnej granicy kary jako najwyzszej ze wskazanych do wymierzenia

32 Opracowanie Ministerstwa Sprawiedliwosci. Prawomocnie skazani dorosli wg rodzajow
przestepstw i wymiaru kary — czyn gtowny w latach 2008-2020. Pobrano z: https://isws.
ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie [dostep: 13.06.2024].

3 Ibidem.
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z art. 202 § 3, § 4, § 4 a— k.k. zaznaczali oni przede wszystkim kare
dozywotniego pozbawienia wolnosci, co znacznie przekracza dostepne
obecnie sankcije.

Z pewnoscig okreslenie nowych granic ustawowego zagrozenia karg
pozbawienia wolnosci z art. 202 § 3 k.k. nalezy oceni¢ pozytywnie, jed-
nakze patrzac na wyniki ankiety opracowanej na rzecz niniejszego arty-
kutu, wskazane sankcje s3 i tak za niskie. Preferowane przez badanych
byty dtugoterminowe kary pozbawienia wolnosci, a nawet sporadycznie
wprowadzenie kary $mierci, ktérej obecnie nie ma w ustawodawstwie
polskim. Przeprowadzona ankieta miata takze na celu zbadanie opinii
ankietowanych wtasnie odnosnie do wprowadzenia do ustawodawstwa
polskiego kary $mierci za omawiane przestepstwa. A w zwigzku z tym,
ze zdarzalo sig, iz respondenci zaznaczali t¢ opcje, uzasadniona zostata
celowo$¢ umieszczenia tej opcji w kafeterii pytan.

Z kolei na podstawie badan przeprowadzonych przez Aleksandre
Szymanowska mozna stwierdzi¢, ze najwiekszy wplyw na stosunek do
wykorzystywania dzieci w zakresie produkcji materiatébw pornograficz-
nych maja: wiek, poziom wyksztatcenia oraz stosunek do wiary i praktyk
religijnych?®*. Jak wynika z badan przedstawionych w niniejszym artykule,
wykorzystywanie dzieci do produkcji zdjec¢ i filméw pornograficznych po-
tepito 98% badanych, w tym zdecydowane potepienie wyrazito ok. 91%?3.
Czesciej zdecydowane potepienie wyrazaty osoby starsze, zwtlaszcza
w wieku 60 i wiecej lat (96%), bedace emerytami (94%), zyjace w zwigz-
kach matzenskich (94%), za$ istotnie rzadziej omawiany czyn spotkat sie
ze zdecydowanym potepieniem os6b w wieku 20-29 lat (85%), bedacych
pannami i kawalerami (86%) oraz uczniami i studentami (86%), legi-
tymujacych sie wyksztatceniem na poziomie zasadniczego zawodowego
(88%) oraz okreslajacych si¢ jako niewierzace i niepraktykujace (87%)3.
Zaprezentowane kwestie z pewnos$cia wymagaja dalszych, pogtebionych
interdyscyplinarnych badan naukowych.
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Dopalacze jako substancje szkodliwe
dla zdrowia, stanowigce znami¢ przestepstwa
z art. 165 § 1 pkt 2 k.k.

Legal highs as substances harmful to health constituting a feature of
the crime of Article 165 § 1 item 2 of the Penal Code

Abstract: The article analyses “legal highs” in the context of recognising this substance as
a substance harmful to health, covered by the crime of causing a threat to the life or health
of many people (Article 165 § 1 item 2 of the Penal Code). Legal highs fall within the defi-
nition of both a substitute (Article 4 item 27 of the Act of 29 July 2005 on Counteracting
Drug Addiction) and a new psychoactive substance (Article 4 item 11a of the Act on Drug
Addiction). Nevertheless, the greatest axiological justification is to recognise them as a sub-
stitute. This already determines from the normative point of view their harmfulness to
health. Not every legal high contains, by its nature, substances so harmful to humans that
its use always results in a threat to the life or health of many people.

Keywords: legal highs, danger to life or health, new psychoactive substance, crime, sub-
stitute

1. Wprowadzenie

Artykut ma charakter naukowo-badawczy, a jego przedmiotem jest
ocena dopalaczy jako srodka sprowadzajacego niebezpieczenistwo dla
zycia lub zdrowia wielu os6b w kontek$cie znamion przestepstwa
z art. 165 § 1 pkt 2 k.k.". Podstawowy cel naukowy to okreslenie wtasci-

! Ustawa z dnia 6 czerwca 1997 r. — Kodeks karny. Dz.U. 2024, poz. 17 ze zm.


https://doi.org/10.31261/PPK.2024.08.02.05
https://orcid.org/0000-0003-0995-9499
https://creativecommons.org/licenses/by-sa/4.0/deed

PPK.2024.08.02.05 s. 2z 26 Problemy Prawa Karnego

wosci dopalaczy i ich ocena w aspekcie mozliwo$ci uznania ich za sub-
stancje szkodliwa dla zdrowia. Teze badawcza stanowi stwierdzenie, ze
dopalacze zawierajg sktadniki szczegdlnie niebezpieczne dla zdrowia czto-
wieka i w zwigzku z tym s3 zdolne do spowodowania niebezpieczenstwa
dla zycia lub zdrowia wielu 0s6b, a tym samym objete sg znamionami wy-
mienionego przestepstwa. W rozwazaniach zostaly wykorzystane metody
dogmatyczna i normatywna. Wyniki badania maja oryginalny charak-
ter, gdyz ich wnioski kategorycznie potwierdzaja, ze dopalacze mieszcza
sie¢ w znamieniu $rodka szkodliwego dla zdrowia. Badania majg przede
wszystkim zasieg krajowy, ale ze wzgledu na to, ze dopalacze s3 tez rozpo-
wszechnione w innych panstwach, gdzie takze powstajg watpliwosci co
do prawnokarnej oceny wyrabiania i wprowadzenia ich do obrotu, ba-
dania te moga by¢ przydatne réwniez tam. Artykul zawiera duzy tadunek
mysli teoretycznej oraz istotne wskazéwki praktyczne, okreslajac kierunki
interpretacji pojecia ,,Srodek szkodliwy dla zdrowia”, a tym samym moze
przyczynic si¢ do jednolitego stosowania powotanego wyzej przepisu.

2. Pojecie ,dopalacze”

Pojecie ,,dopalacze” (ang. legal highs, smarts, designer drugs, research
chemicals) nie jest pojeciem normatywnym zarOwno w prawie krajowym,
jak i miedzynarodowym, a stanowi termin przejety z jezyka potocznego
oraz powszechnie uzywany w literaturze prawniczej i medycznej®. To po-
toczne okreslenie substancji psychoaktywnych, ktore majg m.in. silnie ak-
tywowac (,,dopala¢”) osrodkowy uktad nerwowy (OUN)3. Stowo ,,dopa-
lacz” wywodzi sie z terminologii lotniczej i oznacza urzadzenie stosowane
w samolotach, stuzace zwigkszeniu ciagu silnika poprzez spalenie dodat-
kowego paliwa*. Na okreSlenie tych substancji psychoaktywnych uzywa
sie roznych terminéw. Nazywane s3: ,,legalnymi narkotykami”, ,,nowymi
narkotykami”, paranarkotykami, narkotykami rekreacyjnymi, narkoty-

2 P. Jabtonski, A. Malczewski: Dopalacze. Skala zjawiska i przeciwdziatanie. Krajowe
Biuro ds. Przeciwdziatania Narkomanii, Warszawa 2014, s. 4; L. Kapka-Skrzypczak i in.:
Dopalacze - stan aktualny i wytyczne na przysztosc. ,,Medycyna Ogo6lna i Nauki o Zdrowiu”
2011, T. 17, nr 4, s. 207; A. Stanczak: Dopalacze — problem zdrowia jednostki i zdrowia
publicznego. Przestanki dziatan profilaktycznych. ,,Problemy Higieny i Epidemiologii” 2015,
nr1,s. 8.

* E. Pieprzyca, R. Skowronek, C. Chowaniec: Problemy analityczne i interpretacyjne
zwigzane z diagnostykq zatruc ,,dopalaczami”. ,Prokuratura i Prawo” 2018, nr 3, s. 116-
117; W. Piekoszewski, E. Florek: Dopalacze. ,,Przeglad Lekarski” 2009, nr 10, s. 861.

* Nowa encyklopedia powszechna PWN. T. 2: D-H. Red. B. Petrozolin-Skowronska.
Panstwowe Wydawnictwo Naukowe, Warszawa 1995, s. 106.
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kami projektowymi, ,,Srodkami zastepczymi, ,,substancjami imitujacy-

mi narkotyki”®, ,,mieszankami ziotowymi”, ,,substancjami chemicznymi

w fazie badan”, ,,solami do kapieli”” lub ,,nawozami do roslin”.

W literaturze definiuje sie¢ je jako:

- ,grupe substancji wykazujgcych dziatanie pobudzajace, stymulujace
oSrodkowy uktad nerwowy, relaksujgce, czasami halucynogenne lub
psychodeliczne™?;

- ,,substancje psychoaktywne, majace na celu imitowa¢ dziatanie nie-
legalnych narkotykéw, produkowane w celu ominiecia ograniczen
prawnych”!%

- ,grupe wielu substancji pochodzenia naturalnego, syntetycznego lub
potsyntetycznego, ktérych zazywanie ma na celu wywotanie okreslo-
nych efektow, najczesciej zblizonych do efektéw wywotywanych przez
okreslone narkotyki (amfetamine czy ecstasy) badz efekty podobne”!?;

- ,,substancje pochodzenia naturalnego lub syntetycznego wykazujace
dziatanie psychostymulujgce”'?;

— heterogenna grupe substancji o rzekomym bgdz faktycznym dziataniu
psychoaktywnym, pochodzenia naturalnego lub syntetycznego, ktérych
spozycie ma na celu wywotanie w organizmie jak najwierniejszego efek-
tu narkotycznego substancji zdelegalizowanych (gtéwnie marihuany,
opium badz ecstasy)'?.

Europejskie Centrum Monitorowania Narkotykéw i Narkomanii

(EMCDDA) tak okreSla dopalacze: to ,,nowa substancja psychoaktyw-

na [new psychoactive substances — NPS], to nowy narkotyk lub zwigzek

5 A. Stanczak: Dopalacze..., s. 8; G. Krzysko: Ocena stanu wiedzy licealistow na temat
dopalaczy. ,,Zeszyty Naukowe Wyzszej Szkoty Humanitas. Pedagogika” 2018, nr 16, s. 225.

¢ L. Kapka-Skrzypczak i in.: Dopalacze..., s. 206.

7 M.R. Mazurkiewicz i in.: Ocena rozpowszechniania, powodow i form uzycia tak zwa-
nych ,,dopalaczy” przez uczestnikow ankiety internetowej. ,,Psychiatria Polska” 2013, nr 6,
s. 1144.

8 E. Pieprzyca, R. Skowronek, C. Chowaniec: Problemy...,s. 117.

° J. Morawska-Siudak i in.: Dopalacze jako problem diagnostyczny, psychologiczny
i prawny. ,,Przeglad Lekarski” 2010, nr 67, s. 598; M. Kidawa: Dopalacze — przejscio-
wa moda czy realne zagrozenie? ,Serwis Informacyjny. Narkomania” 2009, nr 1, s. 3;
A. Kolbowska: Dopalacze. ,,Serwis Informacyjny. Narkomania” 2009, nr 1, s. 6; W. Kruk
iin.: Problem stosowania substancji uzalezniajqcych (dopalacze, narkotyki, napoje energetyzu-
jace) wsréd studentow wybranych uczelni rzeszowskich. ,,Problemy Higieny i Epidemiologii”
2014, nr 95, s. 882.

10 A. Stanczak: Dopalacze..., s. 9.

1 L. Kapka-Skrzypczak i in.: Dopalacze..., s. 206.

12 W, Zukiewicz-Sobczak i in.: ,,Dopalacze” — eksperyment wysokiego ryzyka, w ujeciu
przepisow nowej ustawy. ,,Medycyna Ogolna i Nauki o Zdrowiu” 2012, T. 18, nr 2, s. 137.

13 K. Kierusiin.: Dopalacze — nowe zagrozenie zdrowia mtodziezy. ,,Pediatria i Medycyna
Rodzinna” 2011, nr 4, s. 356.
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psychotropowy w formie czystej lub w postaci produktu, ktory nie jest
kontrolowany przez Konwencje Narodow Zjednoczonych dotyczace le-
kow/zwigzkow psychotropowych, a ktoéry moze wywotywaé szkody zdro-
wotne poréwnywalne do tych, ktore sg skutkiem stosowania substancji
wymienionych w przywotanych konwencjach”4.

S3 to substancje chemiczne, ktore dziataja na organizm ludzki, po-
wodujac euforie oraz uczucie przyjemnosci w podobny sposob, jak do-
tychczas znane narkotyki. Maja silnie aktywowac (,,dopala¢”) osrodkowy
uktad nerwowy i najczesciej powstaja poprzez modyfikacje podstawowej
struktury kontrolowanego narkotyku w celu uzyskania analogu nieobje-
tego kontrolg prawna'’. S3 one dostepne w postaci suszu palonego w faj-
kach i skretach lub wdychanego pod postacia dymu z kadzidetek, maja-
cego powodowa¢ efekt podobny do palenia opium czy marihuany, oraz
pod postacig tabletek albo proszku w torebkach, majacych dziatanie po-
budzajace, podobne do kokainy czy amfetaminy'®, jak réwniez kryszta-
tow, cieczy, kartonikow!’. Przyjmuje sie je donosowo, doustnie (tabletki,
kapsulki, roztwory), poprzez palenie, dozylnie, domie$niowo, a czasem
takze doodbytniczo'®.

Dopalacze - ze wzgledu na efekty kliniczne — dzieli si¢ na: 1) stymulan-
ty (substancje pobudzajace funkcje OUN); 2) depresanty (substancje dzia-
tajace hamujaco na OUN); 3) psychodeliki, substancje halucynogenne.
Chodzi m.in. o pochodne benzylopiperazyny i fenylopiperazyny, materiat
roslinny z zawartoScia zwigzkéw chemicznych o dziataniu psychoaktyw-
nym (np. pow0j hawajski, pieprz metystynowy, czutek, poganek rutowa-
ty, szatwia wieszcza), pochodne metkatynonu, syntetyczne kannabinoidy
oraz substancje o zr6znicowanej strukturze'”.

4 The European Monitoring Centre for Drugs and Drug Addiction (EMCDDA):
Annual report 2011: the state of the drugs problem in Europe. Publications Office of
the European Union, Luxembourg 2011. https://www.drugsandalcohol.ie/16288/1/
EMCDDA_AR2011_EN.pdf [dostep: 09.01.2025], cytat podano w ttum. wtasnym;
K. Mruczyk i in.: Chemical analysis of substitute drugs of abuse — “legal highs” from Lubuskie
province, Poland. “Journal of Medical Science” 2014, vol. 83, no. 2, s. 101-107; S. Matyjek:
»Dopalacze” — nieprzewidywalne narkotyki. Problem spoteczno-prawny. ,,Filozofia Publiczna
i Edukacja Demokratyczna” 2019, nr 1, s. 256.

15 S. Matyjek: ,,Dopalacze”..., s. 253, 255; K. Simonienko, N. Waszkiewicz, A. Szulc:
Roslinne srodki odurzajgce — aktualnie obowigzujgca lista w Polsce. ,,Psychiatria Polska”
2013, T. 47, nr 3, s. 499-500.

16 M.R. Mazurkiewicz i in.: Ocena..., s. 1145.

17 E. Pieprzyca, R. Skowronek, C. Chowaniec: Problemy...,s. 117.

18 ].B. Zawilska: “Legal Highs” — an emerging epidemic of novel psychoactive substances.
“International Review of Neurobiology” 2015, vol. 120, s. 273-300.

Y D. Blachut, B. Szukalski: Dopalacze — wtasciwosci chemiczne, skala zagrozen i prze-
ciwdziatanie rozpowszechnianiu. ,,Przeglad Bezpieczefistwa” 2012, nr 6, s. 113-131.
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Podejmujac probe zakwalifikowania dopalaczy jako $rodkéw szkod-
liwych dla zdrowia, nalezy odwota¢ sie¢ do definicji sSrodka zastepczego
zawartej w ustawie z dnia 29 lipca 2005 r. o przeciwdziataniu narkoma-
nii?®. Ustawa ta w pierwotnym brzmieniu okreslata srodek zastepczy jako
substancje w kazdym stanie fizycznym, ktora jest trucizng lub srodkiem
szkodliwym, uzywang zamiast lub w takich samych celach, innych niz
medyczne, jak srodek odurzajacy albo substancja psychotropowa (art. 4
pkt 2721). Zakres tej definicji nie pozwalat na objecie nig dopalaczy. Z tego
tez powodu ustawodawca podjat probe objecia dopalaczy reglamentacja
poprzez modyfikacje definicji srodka zastepczego.

Ustawg z dnia 8 pazdziernika 2010 r. o zmianie ustawy o przeciwdzia-
taniu narkomanii oraz ustawy o Panstwowej Inspekcji Sanitarnej* zosta-
ta zmieniona definicja pojecia ,,$rodek zastepczy”, wedtug ktorej chodzi
o ,,substancje pochodzenia naturalnego lub syntetycznego w kazdym sta-
nie fizycznym lub produkt, rosline, grzyba lub ich czes¢, zawierajace taka
substancje, uzywane zamiast srodka odurzajacego lub substancji psycho-
tropowej lub w takich samych celach jak srodek odurzajacy lub substan-
cja psychotropowa” (art. 4 pkt 27 u. o n.). W uzasadnieniu projektu tej
ustawy podkresla sie, ze jej opracowanie jest zwigzane ,,z dynamicznym
rozwojem zjawiska wprowadzania do legalnego obrotu nowych substan-
cji posiadajacych dziatanie psychoaktywne. Substancje te s3 czesto na-
zywane potocznie »dopalaczami«”?3, Tym samym zakresem tej definicji
zostaly objete dopalacze.

Ustawa z dnia 24 kwietnia 2015 r. o zmianie ustawy o przeciwdzia-
taniu narkomanii oraz niektorych innych ustaw?* definicja zostata kolej-
ny raz zmieniona i okreslata srodek zastepczy jako ,,produkt zawierajacy
co najmniej jedng nowa substancje psychoaktywng lub inng substancje
o podobnym dziataniu na osrodkowy uktad nerwowy, ktory moze by¢
uzyty zamiast srodka odurzajacego lub substancji psychotropowej lub
w takich samych celach jak srodek odurzajacy lub substancja psychotro-

20 Obwieszczenie Marszatka Sejmu Rzeczypospolitej Polskiej z dnia 17 sierpnia 2023 r.
w sprawie ogloszenia jednolitego tekstu ustawy o przeciwdzialaniu narkomanii.
Dz.U. 2023, poz. 1939 ze zm. (dalej jako: u. o n.).

21 Ustawa z dnia 29 lipca 2005 r. o przeciwdziataniu narkomanii. Dz.U. 2005, nr 179,
poz. 1485.

22 Ustawa z dnia 8 pazdziernika 2010 r. o zmianie ustawy o przeciwdziataniu nar-
komanii oraz ustawy o Panstwowej Inspekcji Sanitarnej. Dz.U. 2010, nr 213, poz. 1396.

2 Uzasadnienie rzagdowego projektu ustawy o zmianie ustawy o przeciwdzialaniu
narkomanii oraz ustawy o Panstwowej Inspekcji Sanitarnej z 5 pazdziernika 2010 r.
Druk sejmowy nr 3442. https://orka.sejm.gov.pl/Druki6ka.nsf/wgdruku/3442 [dostep:
03.03.2025].

24 Ustawa z dnia 24 kwietnia 2015 r. o zmianie ustawy o przeciwdziataniu narkoma-
nii oraz niektérych innych ustaw. Dz.U. 2015, poz. 875.
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powa, ktorych wytwarzanie i wprowadzanie do obrotu nie jest regulowa-
ne na podstawie przepisow odrebnych; do Srodkéw zastepczych nie stosu-
je sie przepisow o ogodlnym bezpieczenstwie produktow ” (art. 4 pkt 27).

Jednoczesnie ustawg ta zostata dodana definicja nowej substancji psy-
choaktywnej, obejmujgca substancje pochodzenia naturalnego lub syn-
tetycznego w kazdym stanie fizycznym, o dziataniu na o§rodkowy uktad
nerwowy, okreslona w wykazie nowych substancji psychoaktywnych, sta-
nowigcym zatacznik do rozporzadzenia Ministra Zdrowia (art. 4 pkt 11a%).
W uzasadnieniu do projektu tej ustawy wskazuje sie, ze zostata ona

»opracowana ze wzgledu na potrzebe objecia kontrolg ustawowa substan-
cji chemicznych, ktére w 2010 r. byly przedmiotem obrotu handlowego
w sklepach z tzw. dopalaczami”?®.

Definicja $rodka zastepczego zostata jeszcze raz zmodyfikowana — usta-
w3 z dnia 20 lipca 2018 r. 0 zmianie ustawy o przeciwdziataniu narkoma-
nii oraz ustawy o Panstwowej Inspekcji Sanitarnej?’. Wedtug niej jest nim

,produkt zawierajacy substancje o dziataniu na osrodkowy uktad nerwo-
wy, ktory moze by¢ uzyty w takich samych celach jak srodek odurzajacy,
substancja psychotropowa lub nowa substancja psychoaktywna, ktorych
wytwarzanie i wprowadzanie do obrotu nie jest regulowane na podstawie
przepisow odrebnych; do Srodkéw zastepczych nie stosuje sie przepisow
o ogblnym bezpieczenstwie produktow” (art. 4 pkt 27).

Ustawa ta zmienita tez definicje nowej substancji psychoaktywnej,
wedtug ktorej jest to kazda substancja lub grupa substancji pochodzenia
naturalnego albo syntetycznego, w formie czystej badZ w formie preparatu,
dziatajaca na osrodkowy uktad nerwowy, inna niz substancja psychotro-
powa i srodek odurzajacy, stwarzajaca — zgodnie z rekomendacjg Zespotu
do spraw oceny ryzyka zagrozen dla zdrowia lub zycia ludzi zwigzanych
z uzywaniem nowych substancji psychoaktywnych - zagrozenia dla zdro-
wia lub zagrozenia spoteczne poréwnywalne do zagrozen stwarzanych
przez substancje psychotropowa lub Srodek odurzajacy, lub ktére nasla-
duja dziatanie tych substancji zawartych w wykazie nowych substancji
psychoaktywnych stanowigcym zatacznik do rozporzadzenia Ministra
Zdrowia. Aktualny wykaz tych srodkow zawiera rozporzadzenie Ministra

% Byly to: rozporzadzenie Ministra Zdrowia z dnia 27 listopada 2015 r. w sprawie
wykazu nowych substancji psychoaktywnych. Dz.U. 2015, poz. 2017; rozporzadzenie
Ministra Zdrowia z dnia 24 sierpnia 2016 r. w sprawie wykazu nowych substancji psy-
choaktywnych. Dz.U. 2016, poz. 1393; rozporzadzenie Ministra Zdrowia z dnia 7 sierpnia
2017 r. w sprawie wykazu nowych substancji psychoaktywnych. Dz.U. 2017, poz. 1582.

26 Uzasadnienie rzagdowego projektu ustawy o zmianie ustawy o przeciwdzialaniu
narkomanii oraz niektérych innych ustaw. Druk sejmowy nr 3107. https://www.sejm.gov.
pl/Sejm7.nsf/druk.xsp?nr=3107 [dostep: 08.01.2025].

27 Ustawa z dnia 20 lipca 2018 r. o zmianie ustawy o przeciwdziataniu narkomanii
oraz ustawy o Panstwowej Inspekcji Sanitarnej. Dz.U. 2018, poz. 1490.
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Zdrowia z dnia 17 sierpnia 2018 r. w sprawie wykazu substancji psycho-
tropowych, srodkéw odurzajgcych oraz nowych substancji psychoaktyw-
nych?8. W uzasadnieniu projektu tej ustawy wskazuje sie, ze ,,Projekt usta-
wy zostal opracowany ze wzgledu na pilng potrzebe wdrozenia kolejnych
dziatan ograniczajacych zjawisko wytwarzania i wprowadzania do obro-
tu srodkow zastepczych i nowych substancji psychoaktywnych, w tym
wynikajacych z przyjecia na poziomie Unii Europejskiej nowych rozwia-
zan prawnych umozliwiajacych objecie nowych substancji psychoaktyw-
nych procedura oceny zagrozen na poziomie Unii Europejskiej i procedurg
poddania danej substancji srodkom kontroli i sankcjom karnym takim
samym, jak przewidziane w prawie krajowym wobec substancji psycho-
tropowych (narkotykow)”?. Chodzi o substancje wywotujace zagrozenie
dla zdrowia lub zagrozenie spoteczne poréwnywalne do zagrozen stwa-
rzanych przez substancje psychotropowe lub Srodki odurzajace.

Obecnie $rodki nazywane potocznie dopalaczami mieszczg sie za-
rowno w definicjach Srodka zastepczego, jak i nowej substancji psycho-
aktywnej. Niemniej wieksze uzasadnienie aksjologiczne ma zaliczenie ich
do srodkéw zastepczych. Tak tez sa postrzegane w orzecznictwie i litera-
turze®!. Za takim traktowaniem tych Srodkéw przemawia przede wszyst-

28 Obwieszczenie Ministra Zdrowia z dnia 17 czerwca 2024 r. w sprawie ogtoszenia
jednolitego tekstu rozporzadzenia Ministra Zdrowia w sprawie wykazu substancji psycho-
tropowych, srodkéw odurzajacych oraz nowych substancji psychoaktywnych. Dz.U. 2024,
poz. 1139.

# Uzasadnienie rzadowego projektu ustawy o zmianie ustawy o przeciwdzialaniu
narkomanii oraz ustawy o Panstwowej Inspekcji Sanitarnej z 16 lipca 2018 r. Druk sejmo-
wy nr 2746. https://www.sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=2746 [dostep: 09.01.2025].

30 Postanowienie Sadu Najwyzszego z dnia 25 lutego 2022 r. V KK 441/21. LEX
nr 3405196; wyrok Sadu Najwyzszego z dnia 15 grudnia 2020 r. V KK 374/19. LEX
nr 3270722; postanowienie Sadu Apelacyjnego w Krakowie z dnia 11 grudnia 2013 r.
11 AKz 483/13. LEX nr 1402863; wyrok Sadu Apelacyjnego w Lublinie z dnia 22 listopada
2017 r. I AKa 170/17. LEX nr 2461389; wyrok Wojewodzkiego Sagdu Administracyjnego
we Wroctawiu z dnia 6 kwietnia 2017 r. IV SA/Wr 526/16. LEX nr 2275904; wyrok
Wojewodzkiego Sadu Administracyjnego w Szczecinie z dnia 26 pazdziernika 2016 r.
1T SA/Sz 821/16. LEX nr 2165572; postanowienie Sadu Apelacyjnego w Gdansku z dnia
10 pazdziernika 2018 r. Il AKz 474/18. ,,Prokuratura i Prawo” 2019, nr 5, poz. 34 (wktad-
ka); wyrok Sadu Apelacyjnego w Katowicach z dnia 11 grudnia 2019 r. Il AKa 375/19. LEX
nr 3066114; wyrok Sadu Apelacyjnego w Katowicach z dnia 28 czerwca 2020 r. II AKa
273/19. ,,Prokuratura i Prawo” 2022, nr 10, poz. 38 (wktadka); wyrok Sadu Apelacyjnego
w Katowicach z dnia 29 pazdziernika 2020 r. II AKa 303/20. LEX nr 3123485.

31 K. Tkaczyk-Rymanowska: Problem tzw. dopalaczy i nowych narkotykéw w swietle
zmian normatywnych do ustawy o przeciwdzialaniu narkomanii. ,,Prokuratura i Prawo”
2016, nr 9, s. 139-140; R.A. Stefanski: Przestepstwa przeciwko bezpieczeristwu powszechne-
mu. W: Kodeks karny. Komentarz. Red. R.A. Stefanski. CH.Beck, Warszawa 2025, s. 1108;
D. Gruszecka: Przestepstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks karny.
Czesé szczegolna. Komentarz. Red. J. Giezek. Wolters Kluwer, Warszawa 2021, s. 353.
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kim to, ze definicja srodka zastepczego ma charakter ogoélny i pozwala
na indywidualng jego oceneg, podczas gdy zaliczenie okreslonego $rodka
do nowych substancji psychoaktywych wymaga rekomendacji Zespo-
tu do spraw oceny ryzyka zagrozen dla zdrowia lub zycia ludzi zwigza-
nych z uzywaniem nowych substancji psychoaktywnych, ze powoduje
zagrozenia dla zdrowia lub zagrozenia spoteczne poréwnywalne do za-
grozen stwarzanych przez substancje psychotropows. ,,Srodek zastepczy”
jest terminem szerszym od pojecia ,,nowa substancja psychoaktywna’32.
Stusznie w judykaturze podkresla sie, ze ,,Srodki zastepcze sa $rodkami
chemicznymi, ktore powstajg wtasnie po reakcji rzadéw panstw zaka-
zujacych udzielania czy posiadania konkretnych substancji odurzajacych,
czy psychoaktywnych. Wowczas to producenci w miejsce Srodkéw
umieszczanych na listach czy zatacznikach do ustawy o przeciwdziataniu
narkomanii (badz ich odpowiednikach), syntezuja Srodki o podobnej bu-
dowie i dziataniu, nadajac im najczesciej nieco zmieniong nazwe i tym
sposobem $rodki te przestajg by¢ objete zakazem. Wszystkie deklaracje
oskarzonych dotyczace rzekomej legalnosci wprowadzanej przez nich
substancji, czy mozliwosci ich sprzedazy na forach internetowych w spo-
sOb zgodny z prawem, s3 jedynie dowodem na to, jak doskonatg mieli oni
Swiadomos¢ szkodliwosci sprzedawanych substancji oraz tego ze Srodki
te powstaja niejako »na biezagco« w celu ominiecia wydawanych przez
poszczeg6lne panstwa zakazow ich sprzedazy, bez uprzedniej kontroli ich
wptywu na organizm ludzki”*.

3. Dopalacze jako srodki popetnienia przestepstwa
z art. 165 § 1 pkt 2 k.k.

3.1. Istota przestepstwa z art. 165 § 1 pkt 2 k.k.

W art. 165 § 1 pkt 2 k.k. stypizowane jest przestepstwo sprowadze-
nia niebezpieczenistwa powszechnego, tj. niebezpieczenstwa dla zycia lub
zdrowia wielu os6b albo dla mienia w wielkich rozmiarach, przez wyra-
bianie lub wprowadzanie do obrotu szkodliwych dla zdrowia: 1) substan-
cji; 2) srodkow spozywcezych; 3) innych artykutéw powszechnego uzytku,
a takze srodkéw farmaceutycznych nieodpowiadajacych obowigzujacym
warunkom jakosci.

32 Wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie z dnia 12 kwietnia
2019 r. ITI SA/Kr 1161/18. LEX nr 2657378.

33 Wyrok Sadu Apelacyjnego w Katowicach z dnia 17 grudnia 2020 r. IT AKa 348/20.
LEX nr 3358986.
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3.2. Dopalacze jako szkodliwe dla zdrowia substancje

Sposrod srodkow wymienionych w art. 165 § 1 pkt 2 k.k. dopalacze
mieszcza si¢ w pojeciu substancji szkodliwych dla zdrowia, gdyz - jak
wskazywano — definicja Srodka zastepczego obejmuje te substancje.

Substancjami za$ sg pierwiastki chemiczne lub ich zwigzki w stanie,
w jakim wystepuja w przyrodzie lub zostaja uzyskane za pomoca procesu
produkcyjnego, z wszelkimi dodatkami wymaganymi do zachowania ich
trwatosci oraz wszelkimi zanieczyszczeniami powstatymi w wyniku za-
stosowanego procesu, wylaczajac rozpuszczalniki, ktére mozna oddzieli¢
bez wplywu na stabilnos¢ i sktad substancji (art. 3 pkt 1 i 2 rozporzadze-
nia (WE) Nr 1907/2006 Parlamentu Europejskiego i Rady z 18 grudnia
2006 r. w sprawie rejestracji, oceny, udzielania zezwolen i stosowanych
ograniczen w zakresie chemikaliow (REACH) i utworzenia Europejskiej
Agencji Chemikaliow, zmieniajacego dyrektywe 1999/45/WE oraz uchy-
lajacego rozporzadzenie Rady (EWG) nr 793/93 i rozporzadzenie Komisji
(WE) nr 1488/94, jak rowniez dyrektywe Rady 76/769/EWG i dyrektywy
Komisji 91/155/EWG, 93/67/EWG, 93/105/WE i 2000/21/WE3*)3.

Nie ulega watpliwosci, ze dopalacze nie mogg by¢ uznane za zaden
z pozostatych srodkéw wymienionych w art. 165 § 1 pkt 2 k.k., gdyz:

— Srodkiem spozywczym jest kazda substancja lub produkt przetworzony,
cze$ciowo przetworzony albo nieprzetworzony, przeznaczony do spo-
zycia przez ludzi lub ktérego spozycia przez ludzi mozna sie spodzie-
wac (art. 3 ust. 1 ustawy z dnia 25 sierpnia 2006 r. o bezpieczenistwie
zywnosci i zywienia*® w zw. z art. 2 rozporzadzenia (WE) nr 178/2002
Parlamentu Europejskiego i Rady z dnia 28 stycznia 2002 r. ustanawiajg-
cego ogoblne zasady i wymagania prawa zywnos$ciowego, powotujacego
Europejski Urzad ds. Bezpieczehstwa Zywnosci oraz ustanawiajacego
procedury w zakresie bezpieczenistwa zywnosci®’). W piSmiennictwie
dopalacze btednie zalicza sie do Srodkéw spozywczych niespetniajacych
norm jakosciowych?$;

3 Dz. Urz. UE z 29 maja 2007 r. L 136/3. https://eur-lex.europa.eu/legal-content/PL/
TXT/HTML/?uri=0]J:L:2007:136:FULL [dostep: 09.01.2025].

35 Zob. art. 1 pkt 1 ustawy z dnia 25 lutego 2011 r. o substancjach chemicznych i ich
mieszaninach. Dz.U. 2022, poz. 1816.

3 Obwieszczenie Marszatka Sejmu Rzeczypospolitej Polskiej z dnia 25 maja 2023 r.
w sprawie ogloszenia jednolitego tekstu ustawy o bezpieczenstwie zywnosci i zywienia.
Dz.U. 2023, poz. 1448.

37 Ustawa z dnia 25 sierpnia 2006 r. o bezpieczenstwie zywnosci i zywienia.
Dz. Urz. WE L 31 z 01.02.2002. https://eur-lex.europa.eu/legal-content/PL/
TXT/?uri=celex:32002R0178 [dostep: 09.01.2025].

38 D. Zajac: Karalnos¢ obrotu dopalaczami w Swietle art. 165 k.k. (analiza dogmatyczna).
,Czasopismo Prawa Karnego i Nauk Penalnych” 2017, nr 4, s. 57-58.
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— innymi artykutami powszechnego uzytku s wszelkie substancje i $rod-
ki, ktorych cztowiek uzywa w codziennym zyciu w celu utrzymania
czystosci, higieny osobistej itp. Chodzi m.in. o kosmetyki, proszki do
prania, dobra uzytku kulturalnego, sprzet elektroniczny, naczynia stoto-
we i kuchenne itp.*%;

— srodkiem farmaceutycznym jest produkt leczniczy, zdefiniowany w usta-
wie z dnia 6 wrze$nia 2001 r. — Prawo farmaceutyczne*. W mysl art. 2
pkt 32 tej ustawy produktem leczniczym jest ,,substancja lub mieszani-
na substancji, przedstawiana jako posiadajaca wtasciwosci zapobiega-
nia lub leczenia choréb wystepujacych u ludzi lub zwierzat lub podawa-
na w celu postawienia diagnozy lub w celu przywrécenia, poprawienia
lub modyfikacji fizjologicznych funkcji organizmu poprzez dziatanie
tarmakologiczne, immunologiczne lub metaboliczne”.

W doktrynie oraz judykaturze kontrowersje wywotuje uznanie do-
palaczy za szkodliwe dla zdrowia substancje w rozumieniu art. 165 § 1
pkt 2 k.k., a spor wynika ze sposobu rozumienia ich szkodliwosci dla
zdrowia. Przyjmuje sie, ze w przepisie tym:

1) nie chodzi o substancje szkodliwe ze swej istoty, lecz jedynie o takie,
ktore nabraty cech szkodliwosci wskutek np. wadliwego wytworzenia
lub sktadowania*!. W judykaturze twierdzi sie, ze:

- ,,Nie wyczerpuje znamion art. 165 § 1 pkt 2 k.k. wyrabianie czy sprze-
daz srodkow zastepczych jako tzw. dopalaczy, tak jak nie wyczerpuje
ich wytwarzanie i obr6t bez koncesji srodkami odurzajacymi, czy psy-
chotropowymi, jako takimi. Nie ma zatem jakichkolwiek podstaw do
przyjmowania, ze obrét jakimikolwiek narkotykami, nawet w ilosci
stwarzajacej zagrozenie dla zycia lub zdrowia wielu oséb, moze by¢
czynem zabronionym kwalifikowanym z art. 165 § 1 pkt 2 k.k.”*;

% Ibidem, s. 54; G. Bogdan: Przestgpstwa przeciwko bezpieczenstwu powszechnemu. W:
Kodeks karny. Czes¢ szczegolna. Komentarz do art. 117-211a. Red. W. Wrébel, A. Zoll. T. 2.
Wolters Kluwer, Warszawa 2017, s. 447.

40 Obwieszczenie Marszatka Sejmu Rzeczypospolitej Polskiej z dnia 12 kwietnia 2024 r.
w sprawie ogloszenia jednolitego tekstu ustawy — Prawo farmaceutyczne. Dz.U. 2024,
poz. 686 ze zm.

#1 K. Buchata: Przestepstwa przeciwko bezpieczenstwu powszechnemu. W: Kodeks kar-
ny. Czes¢ szczegolna. Komentarz do art. 117-277 kodeksu karnego. Red. A. Zoll. Wolters
Kluwer, Krakow 1999, s. 340; G. Bogdan: Przestepstwa..., s. 447; P. Petasz: Przestepstwa
przeciwko bezpieczenistwu powszechnemu. W: Kodeks karny. Czes¢é szczegolna. Komentarz.
Art. 117-221. Red. M. Krolikowski, R. Zawtocki. T. 1. CH.Beck, Warszawa 2017, s. 387;
G. Hatas, Z. Gadzik: Przestegpstwa przeciwko bezpieczenstwu powszechnemu. W: Kodeks kar-
ny. Komentarz. Red. A. GrzeSkowiak, K. Wiak. CH.Beck, Warszawa 2019, s. 943.

4 Postanowienie Sadu Najwyzszego z dnia 31 maja 2017 r. IKZP 5/17. OSNKW 2017,
nr 7, poz. 40. Tak tez: T. Oczkowski: Przestepstwa przeciwko bezpieczernistwu powszechne-
mu. W: Kodeks karny. Komentarz. Red. V. Konarska-Wrzosek. Wolters Kluwer, Warszawa
2023, s. 943.
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- ,,Przepis art. 165 § 1 pkt 2 k.k. nie dotyczy substancji ze swej natury
niebezpiecznych, ktérymi obrot jest zakazany”*;

- ,,Przepis art. 165 § 1 pkt 2 k.k. nie dotyczy substancji ze swej natu-
ry niebezpiecznych, ktérymi obrot jest zakazany, lecz ochrony Zycia
i zdrowia wielu os6b, w sytuacji zetkniecia sie ze srodkami ogdlnie
dostepnymi, co do ktérych maja prawo by¢ przekonane, ze ich »nor-
malne« uzycie bedzie bezpieczne. Wynika to wyraznie z desygnatow
tego przepisu. Nalezy zatem przyjac, ze nie wyczerpuje znamion tego
przestepstwa obrot »dopalaczami« jako takimi, podobnie jak nie
wyczerpuje dyspozycji tego przepisu wytwarzanie i obr6t bez konce-
sji sSrodkami odurzajacymi czy psychotropowymi”*. Poglad ten jest
o tyle istotny, gdyz zakazane jest wytwarzanie, przyw6z i wprowa-
dzanie do obrotu na terytorium Rzeczypospolitej Polskiej Srodkow
zastepczych (art. 44b ust. 1 pkt 1 u. o n.), ktore — jak wczesniej wska-
zano — obejmuja dopalacze.

Sad Najwyzszy uznal, ze ,,jezeli w wyniku wadliwej produkc;ji arty-
kutu (Srodka, substancji itp.), odstgpienia od deklarowanej normy
jakosci, wadliwego przechowywania lub transportowania, czy tez
wprowadzania do obrotu towaru, ktory faktycznie jest innym produk-
tem, niz wynikatoby to z jego opisu na opakowaniu, nazwy itp., przy
jednoczesnym spetnieniu warunku, ze produkt ten jest szkodliwy dla
zdrowia w stopniu stanowigcym niebezpieczenistwo dla zdrowia lub
zycia wielu 0s6b - to jego wyprodukowanie lub wprowadzenie do ob-
rotu wyczerpuje dyspozycje art. 165 § 1 pkt 2 k.k.”*;

2) chodzi o takie substancje, ktore stanowi¢ mogg zagrozenie dla stanu
zdrowia w przypadku zetkniegcia si¢ z nimi*®. W orzecznictwie zauwa-
za sie, ze szkodliwe dla zdrowia substancje to nie tylko takie, ktore
cech szkodliwosci nabraty wskutek wadliwego wytworzenia czy prze-
tworzenia, ale takze te, ktore sa szkodliwe ze swej istoty. Dopalacze
moga by¢ uznane za szkodliwe dla zdrowia substancje, o ile stwarzaja
konkretne niebezpieczenstwo dla zycia lub zdrowia wielu os6b*’. Racje

4 Wyrok Sadu Apelacyjnego w Lublinie z dnia 11 stycznia 2018 r. I AKa 266/17. LEX
nr 2455116.

# Wyrok Sadu Apelacyjnego w Katowicach z dnia 21 listopada 2018 r. II AKa 395/18.
LEX nr 2625091.

4 Postanowienie Sadu Najwyzszego z dnia 31 maja 2017 r. IKZP 5/17. OSNKW 2017,
nr 7, poz. 40.

46 P. Petasz: Przestgpstwa..., s. 387; G. Hatas, Z. Gadzik: Przestepstwa..., s. 949;
B. Gadecki: Glosa do postanowienia SN z dnia 31 maja 2017 r., I KZP 5/17. ,Orzecznictwo
Sadow Polskich” 2017, nr 11, s. 141.

47 Wyrok Sadu Apelacyjnego w Katowicach z dnia 17 stycznia 2019 r. IT AKa 573/18.
LEX nr 2753232; wyrok Sadu Apelacyjnego w Katowicach z dnia 18 kwietnia 2019 r.
I AKa 19/19. LEX nr 2775721; wyrok Sadu Apelacyjnego w Katowicach z dnia 11 grudnia



PPK.2024.08.02.05s. 12 z 26 Problemy Prawa Karnego

ma Sad Najwyzszy, stwierdzajac, ze ,Wyrabianie lub wprowadzenie

do obrotu tzw. dopalaczy moze wyczerpywaé znamiona przestepstwa

z art. 165 § 1 pkt 2 k.k., o ile ze wzgledu na ich sktad chemiczny i ilos¢

stwarzaja realne niebezpieczenstwo dla zycia lub zdrowia wielu oséb.

W przepisie tym chodzi o zagrozenie zdrowia majgce charakter niebez-

pieczenstwa powszechnego, a nie szkodliwos¢ dla zdrowia w nieznacz-

nym stopniu, powodujaca tylko przejsciowe i niegrozne zakldcenie
czynno$ci organizmu”*.

Opowiedzenie si¢ za pierwszym stanowiskiem prowadzitoby do wnio-
sku ad absurdum, gdyz karalnosci podlegatoby wprowadzanie do obrotu
nieomal wszystkich produktéw pochodzenia chemicznego, np. roz-
puszczalnikow. Na aprobate zastuguje drugie stanowisko, gdyz nie
jest istotna przyczyna szkodliwosci, a wazne jest, czy $rodki sa zdolne
do wywotania zagrozenia dla zycia lub zdrowia wielu oséb*. U pod-
staw kryminalizacji wytworzenia i wprowadzania do obrotu szkodli-
wych dla zdrowia substancji legto niebezpieczenstwo, jakie moze spo-
wodowac obrét tymi substancjami na szeroka skale’®. W orzecznictwie
wskazuje sie, ze:

- ,,Dla stwierdzenia, ze doszto do wyczerpania znamion czynu zabronio-
nego z art. 165 § 1 pkt 2 k.k. konieczne jest ustalenie, ze spozycie okres-
lonego srodka mogto prowadzi¢ do nastepstw wykraczajacych poza te
wskazane, akceptowane przez konsumenta skutki »uboczne«, ktore to
nastepstwa wigzatyby sie z zaistnieniem konkretnego niebezpieczen-
stwa dla zycia lub zdrowia konsumenta?®!;

- ,,Nie kazdy $rodek zastepczy, o ktorym mowa w art. 4 ust. 27 ustawy
o przeciwdziataniu narkomanii, zawiera¢ musi bowiem, niejako z na-
tury rzeczy, substancje na tyle szkodliwe dla cztowieka, ze jego uzycie
w konsekwencji zawsze bedzie powodowato niebezpieczenstwo dla zy-
cia lub zdrowia w rozumieniu hipotezy normy okreslonej w art. 165 § 1

2019 r. II AKa 375/19. LEX nr 3066114; wyrok Sadu Apelacyjnego we Wroctawiu z dnia
27 listopada 2019 r. I AKa 97/19. LEX nr 2758148.

* Wyrok Sadu Najwyzszego z dnia 30 maja 1977 r. IV KR 84/77. OSNPG 1977,
nr 11, poz. 104.

4 R.A. Stefanski: Przestepstwa..., s. 1106.

59 Wyrok Sadu Apelacyjnego w todzi z dnia 10 lipca 2018 r. II AKa 143/18. LEX
nr 2601867.

31 Wyrok Sadu Najwyzszego z dnia 28 kwietnia 2022 r. II KK 216/21. OSNK 2022,
nr 9 poz. 33; tak postanowienie Sadu Apelacyjnego w Gdansku z dnia 10 pazdzierni-
ka 2018 r. I AKz 474/18. ,,Prokuratura i Prawo” 2019, nr 5, poz. 34 (wktadka); wyrok
Sadu Najwyzszego z dnia 28 listopada 2018 r. V KS 21/18. LEX nr 2583824; wyrok Sadu
Apelacyjnego w Szczecinie z dnia 23 maja 2019 r. IT AKa 54/19. LEX nr 2758424.
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pkt 2 k.k., a wiec skutkujgce konkretnym i realnym zagrozeniem dla
zycia lub zdrowia ludzkiego w powaznym stopniu”?;

- ,,Sprzedaz dopalaczy stanowi zatem przestepstwo zart. 165 § 1 pkt 2 k.k.,
przy spelnieniu warunku, ze produkt ten jest szkodliwy dla zdrowia
w stopniu stanowigcym niebezpieczenstwo dla zdrowia lub zycia wielu
0s6b i to niezaleznie od tego jaka informacja jest umieszczona na opa-
kowaniu takiego produktu”3.

Majac na uwadze, ze zwrot ,,szkodliwe dla zdrowia substancje” obej-
muje rOwniez substancje szkodliwe ze swej istoty, nie spos6b dopalaczy
nie zaliczy¢ do tych srodkow, o ile sg szkodliwe dla zdrowia w stopniu
stanowigcym zagrozenie dla zdrowia lub zycia wielu oséb. Nie sg zatem
takimi srodkami te dopalacze, ktore spetniaja zwykte normy jakosciowe
stosowane w procesie ich wytwarzania i obrotu, w rezultacie czego ich
zazycie nie prowadzi do skutkéw dalej idgcych anizeli typowe odurzenie
i zwigzane z nim typowe skutki uboczne®'. Trafnie w orzecznictwie za-
uwaza sie, ze ,,Nie stanowi przestepstwa z art. 165 § 1 pkt 2 k.k. sam tyl-
ko obroét tzw. dopalaczami, o ile spetniaja one zwykte normy jakosciowe
przyjete w praktyce ich wytwarzania i obrotu”>.

Nie ma znaczenia, jaka informacja jest umieszczona na opakowaniu ta-
kiego srodka®¢. Stusznie w judykaturze zwraca si¢ uwage, ze ,,Zamieszczenie
na produkcie stanowigcym tzw. dopalacz informacji, iz nie nadaje sie lub
nie jest przeznaczony do spozycia przez ludzi nie ma znaczenia dla reali-
zacji znamion czynu zabronionego z art. 165 § 1 pkt 2 k.k. z tej przy-
czyny, ze chociaz jej treS¢ wskazywala, iz produkt nie jest przeznaczony
do spozycia, to nabywcy i tak wiedzieli i byli przekonani, ze jest to tzw. do-
palacz - stuzacy do zazycia — i wytgcznie w tym celu dokonywali jego
nabycia”%. Nie jest mozliwe a priori wskazanie, ktére dopalacze stwarza-
ja takie zagrozenie. Brak jest bowiem pogtebionych badan dotyczacych
oddziatywania tych srodkéw na zdrowie cziowieka, a zwlaszcza brak
rzetelnych i pelnych informacji odnosnie do ryzyka zdrowotnego, efek-

52 Wyrok Sadu Apelacyjnego w Lublinie z dnia 22 listopada 2017 r. I AKa 170/17.
LEX nr 2461389; postanowienie Sadu Apelacyjnego w Krakowie z dnia 11 grudnia 2013 .
IT AKz 483/13. LEX nr 1402863.

33 Wyrok Sadu Apelacyjnego w Katowicach z dnia 11 grudnia 2019 r. IT AKa 375/19.
LEX nr 3066114.

5% Wyrok Sadu Apelacyjnego w Szczecinie z dnia 23 maja 2019 r. II AKa 54/19.
LEX nr 2758424; wyrok Sadu Apelacyjnego w Katowicach z dnia 21 listopada 2018 r.
IT AKa 395/18. LEX nr 2625091.

35 Wyrok Sadu Apelacyjnego w Lublinie z dnia 22 listopada 2017 r. II AKa 170/17.
LEX nr 2461389.

56 B. Gadecki: Glosa..., s. 142.

57 Wyrok Sadu Apelacyjnego w Katowicach z dnia 6 grudnia 2022 r. IT AKa 406/22.
LEX nr 3616899.
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tow ubocznych i skutkéow przedawkowania czy dtugotrwatego stosowa-
nia tych substancji psychoaktywnych®®. Nasilajg one aktywnos¢ uktadu
katecholaminoergicznego i dopaminergicznego w moézgu oraz hamuja
wychwyt zwrotny serotoniny, powodujac nadmierne pobudzenie psycho-
fizyczne, wzrost koncentracji, euforie, rzadziej uczucie dysforii, uposle-
dzenie taknienia. Po zazyciu wiekszych dawek dopalaczy moga wystapic
objawy psychotyczne: omamy stuchowe, wzrokowe, przypominajace en-
dogenne psychozy schizofreniczne. Obwodowe dziatanie zwigzane jest
gtownie z wptywem na uktad krazenia oraz proces termoregulacji. Moga
wystapic: wzrost ciSnienia tetniczego, tachykardia, zaburzenia rytmu serca
oraz hipertermia’’. Wskazuje sieg, ze srodki te sa przyczyng ostrych stanoéw
psychotycznych, zaburzen swiadomosci, a czasem zgonéw wsrod pacjen-
tow, ktorzy ulegli ostremu zatruciu badzZ stosuja je dtugotrwale®. Sktad
dopalaczy ciagle sie zmienia, a proces ich produkcji nie podlega jakiejkol-
wiek kontroli farmaceutycznej. Sprzedawane s3 one jako wyroby kolek-
cjonerskie nienadajace sie do spozywania przez ludzi, przyjmuja postac
ozdoby choinkowej, mieszanki do ozdabiania akwarium czy cho¢by ka-
dzidet®'. Dopalacze nie s3 komponowane w warunkach laboratoryjnych,
sa wiec Zle oczyszczone i wadliwie zestawione, a przez to bardziej tok-
syczne®?. Nie przestang by¢ niebezpieczne, gdyz inwencja twoércza che-
mikéw wyprzedza proces legislacyjny. Nie budzi jednak watpliwosci, ze
dopalacze maja wptyw na zdrowie cztowieka, a ich uzycie moze nawet
prowadzi¢ do zgonu®.

Pomocne dla oceny szkodliwosci dopalaczy moga by¢ raporty
Europejskiego Centrum Monitorowania Narkotykéw i Narkomanii
(EMCDDA), bedacego agencja Unii Europejskiej, ktorej zadaniem jest
m.in. publikowanie raportéw na temat nowych substancji psychoaktyw-
nych, w tym dotyczacych ich szkodliwosci®.

8 L. Kapka-Skrzypczak i in.: Dopalacze..., s. 210.

59 W, Zukiewicz-Sobczak i in.: ,,Dopalacze”..., s. 137-138.

0 B. Lubecka, M. Lubecki, R. Pudlo: ,,Dopalacze” — co wiemy o nowych substancjach
psychoaktywnych? ,,Psychiatria” 2018, T. 15, nr 2, s. 99.

ol K. Kierus i in.: Dopalacze..., s. 359.

¢ K. tuczarz, A. Muszynska: Ustawa o przeciwdziataniu narkomanii. Komentarz.
Wolters Kluwer, Warszawa 2008, s. 207.

% M.R. Mazurkiewicz i in.: Ocena..., s. 1145; E. Pieprzyca, R. Skowronek, C Cho-
waniec: Problemy...,s. 122.

% European Drug Report 2024: Trends and Developments. https://[www.euda.europa.
eu/publications/european-drug-report/2024_en [dostep: 09.01.2025].


https://www.euda.europa.eu/publications/european-drug-report/2024_en
https://www.euda.europa.eu/publications/european-drug-report/2024_en

Ryszard A. Stefanski ¢ Dopalacze jako substancje szkodliwe... PPK.2024.08.02.05 s. 15 z 26

4. Zachowanie sprawcze

Zachowaniem sprawczym przestepstwa okreSlonego w art. 165 § 1
pkt 2 k.k. jest wyrabianie lub wprowadzenie do obrotu m.in. szkodliwych
dla zdrowia substancji. Wyrabianiem sg wszelkie czynnosci polegajace na
wytwarzaniu wymienionych Srodkéw. Niesie ono za sobg abstrakcyjne
narazenie na niebezpieczenstwo, ktore ulega konkretyzacji z chwilg wpro-
wadzenia do obrotu®. Jego znaczenie nie budzi watpliwosci.

Kontrowersje pojawiajg sie w kwestii rozumienia pojecia wprowadze-
nia substancji do obrotu. Dotyczg one tego, czy pojecie to nalezy rozu-
mie¢ tak, jak jest zdefiniowane w art. 4 pkt 34 u. o n., czy tez na gruncie
art. 165 § 1 pkt 2 k.k. ma ono autonomiczne znaczenie. R6znica sprowa-
dza sie do tego, czy wprowadzeniem do obrotu jest takze udostepnienie
takiego Srodka konsumentowi. Wynika ona z odmiennej interpretacji za-
wartego w tej definicji zwrotu ,,udostepnienie osobom trzecim”. W mysl
bowiem art. 4 pkt 34 u. o n. wprowadzaniem do obrotu jest udostepnie-
nie osobom trzecim, odptatnie lub nieodptatnie, sSrodkéw odurzajgcych,
substancji psychotropowych, prekursoréw, srodkéw zastepczych lub no-
wych substancji psychoaktywnych.

Sad Najwyzszy przyjal, ze ,,Zgodnie z definicja legalng zawarta w art. 4
pkt 34 ustawy z dnia 29 lipca 2005 r. o przeciwdziataniu narkomanii
(t.j. Dz. U. z 2019 r. poz. 852), wprowadzaniem do obrotu jest udostep-
nienie osobom trzecim, odptatnie lub nieodptatnie, srodkéw odurzajg-
cych, substancji psychotropowych, prekursoréw, srodkoéw zastepczych
lub nowych substancji psychoaktywnych. Przy czym nie budzi watpliwo-
Sci, tak w orzecznictwie, jak i doktrynie, ze dla przyjecia, iz zachowanie
oskarzonego stanowi »wprowadzenie do obrotu« przyktadowo $rodka
odurzajacego, odbiorca tegoz srodka nie moze by¢ konsument narkotyku.
W przypadku, gdy odbiorcg jest konsument o przestepstwie polegajacym
na »wprowadzeniu do obrotu« mowy by¢ nie moze, lecz nalezy w takiej
sytuacji przyjmowac udzielenie Srodka psychoaktywnego innej osobie”.
Poglad ten zostal wyrazony na podstawie przepisow karnych ustawy

% K. Buchata: Przestepstwa..., s. 340.

% Postanowienie Sadu Najwyzszego z dnia 19 lutego 2020 r. II KK 302/19. LEX
nr 3221541; wyrok Sadu Najwyzszego z dnia 8 lipca 2008 r. IIl KK 36/08. LEX nr 448971;
postanowienie Sgdu Najwyzszego z dnia 18 listopada 2015 r. V KK 341/15. LEX
nr 1923856; wyrok Sadu Apelacyjnego w Katowicach z dnia 15 kwietnia 2016 r.
II AKa 58/16. KZS 2016, nr 9, poz. 96; wyrok Sadu Apelacyjnego we Wroctawiu z dnia
24 maja 2016 r. I AKa 72/16. LEX nr 2067981; wyrok Sadu Apelacyjnego w Warszawie
z dnia 14 maja 2015 r. I AKa 61/15. LEX nr 1771062; wyrok Sadu Apelacyjnego
w Lodzi z dnia 21 lipca 2009 r. IT AKa 123/09. KZS 2011, nr 3, poz. 67; wyrok Sadu
Apelacyjnego w Krakowie z dnia 31 pazdziernika 2006 r. II AKa 177/06. KZS 2006,
nr 12, poz. 31.
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o zapobieganiu narkomanii, w ktérych odrebnie jest penalizowane

,wprowadzenie do obrotu” srodka odurzajacego (art. 56 ust. 1 u. o n.)
oraz ,,udzielanie” Srodka odurzajacego (art. 58 ust. 1). Daje to podstawe
do zawezajacej wyktadni zawartego w art. 4 pkt 34 u. o n. pojecia ,,wpro-
wadzenie do obrotu” w odniesieniu do przepisow karnych z tej ustawy.

Takiego zawezenia tej definicji nie uzasadnia tre$¢ art. 165 § 2 pkt 2 k.k.,
w ktorym nie ma mowy o udostepnieniu srodka. Nie ma racji Sad Najwyzszy,
ze definicja ta nie moze stanowi¢ podstawy takiej samej, jak na ich kanwie,
wyktadni tego znamienia, poniewaz roézny jest zakres ochrony norm wy-
nikajacych z tej ustawy oraz z Kodeksu karnego®. Nie sposéb aprobowac
pogladu, ze na podstawie art. 165 § 1 pkt 2 k.k. odpowiedzialno$¢ karng
ponies¢ beda mogty wylacznie te podmioty, ktére dokonuja pierwotnego
wprowadzenia do obrotu, co jest argumentowane tym, ze taka interpreta-
cja tego znamienia pozostaje w zgodzie ze wskazaniami jezyka naturalnego
oraz z dyrektywami wyktadni systemowej, nie dochodzi do niedopuszczal-
nego zawezenia zakresu zastosowania art. 165 k.k.%.

Trzeba zatem przyjaé, ze wprowadzaniem do obrotu w rozumieniu tego
przepisu jest udostepnienie w jakiejkolwiek formie i jakimkolwiek celu, od-
ptatnie lub nieodptatnie, takich srodkéw osobom trzecim, zaréwno niebe-
dacym ich konsumentami, jakinabywajacym je w celu wtasnego spozycia®’.

7 Postanowienie Sadu Najwyzszego z dnia 16 lipca 2019 r. III KK 190/18. LEX
nr 3363791; wyrok Sadu Najwyzszego z dnia 4 sierpnia 2020 r. V KK 478/19. LEX
nr 3180918.

%8 D. Zajac: Karalnosé..., s. 68—69.

% Wyrok Naczelnego Sadu Administracyjnego z dnia 21 kwietnia 2021 r. II OSK
2112/18. LEX nr 3190436; wyrok Naczelnego Sadu Administracyjnego z dnia 7 pazdzier-
nika 2020 r. I OSK 2099/18. LEX nr 3280513; wyrok Naczelnego Sagdu Administracyjnego
z dnia 29 kwietnia 2020 r. I OSK 2307/19. LEX nr 3020279; wyrok Naczelnego Sadu
Administracyjnego z dnia 23 kwietnia 2020 r. II OSK 1123/19. LEX nr 3009454; wy-
rok Naczelnego Sadu Administracyjnego z dnia 19 grudnia 2019 r. IT OSK 3232/18. LEX
nr 2782216; wyrok Naczelnego Sagdu Administracyjnego z dnia 15 lutego 2019 r. I OSK
768/17. LEX nr 2629569; wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie
z dnia 1 sierpnia 2019 r. Il SA/Kr 236/19. LEX nr 2716152; wyrok Wojewdédzkiego Sadu
Administracyjnego w Krakowie z dnia 26 marca 2019 r. IIl SA/Kr 990/18. LEX nr 2647363,
wyrok Wojewodzkiego Sadu Administracyjnego w Krakowie z dnia 21 marca 2019 r. III SA/
Kr 988/18. LEX nr 2644165; wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie
z dnia 12 kwietnia 2018 r. IIT SA/Kr 1463/17. LEX nr 2486979; wyrok Wojewodzkiego
Sadu Administracyjnego w Krakowie z dnia 21 marca 2018 r. III SA/Kr 1336/17. LEX
nr 2495307; wyrok Naczelnego Sadu Administracyjnego z dnia 14 marca 2018 r. I OSK
1287/16. LEX nr 2495512; wyrok Naczelnego Sadu Administracyjnego z dnia 26 stycz-
nia 2017 r. II OSK 996/15. LEX nr 2288767; wyrok Naczelnego Sadu Administracyjnego
z dnia 4 pazdziernika 2017 r. Il OSK 194/16. LEX nr 2408856; wyrok Naczelnego Sadu
Administracyjnego z dnia 24 listopada 2015 r. II OSK 703/14. LEX nr 2002227; wy-
rok Naczelnego Sadu Administracyjnego z dnia 2 czerwca 2015 r. IT OSK 2684/13. LEX
nr 178053.
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Moze to by¢ sprzedaz detaliczna takich srodkéw”’, udostepnienie srodka
pierwotne lub kolejny etap wprowadzenia do obrotu’!. Racje ma Naczelny
Sad Administracyjny, twierdzgc, ze:

- ,Zakresem pojecia udostepnienia osobom trzecim S$rodkéw odu-
rzajacych, substancji psychotropowych, prekursorow, Srodkow za-
stepczych lub nowych substancji psychoaktywnych, nalezy objac
stworzenie mozliwosci faktycznych dostepu oséb trzecich do tych
srodkéw. Nie mozna do takiej ustawowej definicji wprowadzenia do
obrotu przyja¢ elementéw stanu faktycznego w niej nie zapisanego,
a zatem przyjaé, ze wymaga ustalenia fakt sprzedazy tych substan-
cji, aby przypisaé status strony”’2. Udostepnianiem jest takze samo
»Stwarzanie mozliwosci” nabycia takich Srodkow w danym miejscu,
np. w lokalu”.

Wprowadzenie do obrotu dopalaczy obejmuje zar6wno hurtowe
»puszczenie” w obieg takiego produktu, jak i przekazanie go konsumen-
towi w ramach obrotu detalicznego’. Chodzi o kazde zachowanie spro-
wadzajace sie do ,,puszczania” w obieg substancji poprzez ich sprzedaz
badz przekazanie nieodptatne, o kazda tego typu czynnos¢ podejmowang
w ramach obrotu pierwotnego lub wtérnego, w wyniku ktorej dopalacze
zaistnieja na rynku”. ,,Zgoda konsumentéw na spozywanie tzw. dopa-
laczy, a $cisle rzecz moéwiac zazywanie, bo przeciez do organizmu moz-
na byto je wprowadzi¢ w r6znoraki sposob — jak zasadnie podkresla sie
w orzecznictwie — nie wplywa tak na zakres, jak i charakter odpowie-
dzialno$ci prawnokarnej oskarzonych. Posiadali oni $wiadomos¢ celow
przedsiewziecia, w ktore sie uwiktali i Srodkéw, ktére do ich realizacji
miaty stuzy¢ Jakkolwiek stanowigce przedmiot obrotu dopalacze byly
opatrywane zastrzezeniem, ze nie nadajg si¢ one do spozycia, tym nie-

70 Wyrok Naczelnego Sagdu Administracyjnego z dnia 28 maja 2020 r. IT OSK 2566/19.
LEX nr 3040897; wyrok Naczelnego Sadu Administracyjnego z dnia 29 stycznia 2020 r.
II OSK 3606/18. LEX nr 3041109; wyrok Naczelnego Sadu Administracyjnego z dnia
19 czerwca 2019 r. I OSK 2080/17. LEX nr 2728276.

I Wyrok Wojewodzkiego Sadu Administracyjnego w Poznaniu z dnia 17 stycznia
2018 r. Il SA/Po 740/17. LEX nr 2445866.

72 Wyrok Naczelnego Sadu Administracyjnego z dnia 23 czerwca 2020 r. II OSK
3492/19. LEX nr 3045700.

73 Wyrok Wojewoddzkiego Sadu Administracyjnego w Lublinie z dnia 28 czerwca
2016 r. I1 SA/Lu 276/16. ,,Zeszyty Naukowe Sadownictwa Administracyjnego” 2017, nr 6,
s. 93-96; wyrok Wojewo6dzkiego Sadu Administracyjnego w Krakowie z dnia 26 czerwca
2018 r. III SA/Kr 80/18. LEX nr 2523732.

74 Postanowienie Sadu Najwyzszego z dnia 25 lutego 2022 r. V KK 441/21. LEX
nr 3405196.

75 Wyrok Sadu Najwyzszego z dnia 15 grudnia 2020 r. V KK 374/19. LEX nr 3270722.
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mniej byto ono fikcyjne, a oskarzeni traktowali je jako podstawe do unik-
niecia odpowiedzialnosci”’.

5. Skutki zachowania sprawcy

Dla przypisania odpowiedzialnosci karnej przewidzianej przez art. 165
§ 1 pkt 2 k.k. nie wystarczy samo wyprodukowanie lub wprowadzenie do
obrotu dopalaczy szkodliwych dla zdrowia, a konieczne jest, by sprowa-
dzito to niebezpieczenstwo dla zycia lub zdrowia wielu oséb. Nie jest wy-
magane ustalenie naruszenia dobr prawnych w postaci zycia lub zdrowia
u pokrzywdzonych, ktorzy zazyli dopalacze. Istotne jest wykazanie, ze te
substancje byly niebezpieczne dla zycia lub zdrowia wielu os6b”’.

Dla bytu przestepstwa z art. 165 § 1 pkt 2 k.k. konieczne jest: po
pierwsze, ustalenie, ze substancja jest szkodliwa, czyli negatywnie dzia-
ta na zdrowie lub zycie konsumenta; po drugie, wykazanie, ze jej uzy-
cie stanowito realne i faktyczne niebezpieczenstwo dla zycia lub zdro-
wia wielu oso6b’®. Skutkiem jest zarowno samo zdarzenie, wymienione
w tym przepisie, jak i stan niebezpieczenstwa powszechnego stworzo-
ny zachowaniem sprawcy. Brak ujawnionych konkretnych skutkéow dla
zdrowia lub zycia nie moze zosta¢ zrbwnany z brakiem skutku w posta-
ci narazenia na niebezpieczenstwo. Nie jest wymagane, aby niebezpie-
czefistwo to miato charakter bezposredni, lecz aby przybrato charakter
realny i konkretny. Nie chodzi o sprowadzenie ,,bezposredniego nie-
bezpieczenstwa”, lecz ,,niebezpieczenstwa”. Wprowadzenie do obrotu
szkodliwych dla zdrowia substancji tylko wtedy wypetnia dyspozycje
z art. 165 § 1 pkt 2 k.k., gdy zostanie wykazane, ze szkodliwos¢ substan-
cji ma taki charakter i wage, iz czyni konkretnym i realnym zagrozenie
dla zycia lub zdrowia ludzkiego w powaznym stopniu oraz ma charak-
ter niebezpieczenstwa powszechnego’. Sprowadzenie niebezpieczenistwa
nie musi wiec tgczy¢ sie z nieuchronnoscig zaistnienia zdarzenia, kto-
rego niebezpieczenstwo sprawca miat sprowadzié, i nie jest warunkiem

76 Wyrok Sadu Apelacyjnego w Szczecinie z dnia 27 stycznia 2022 r. IT AKa 12/21. LEX
nr 3391956.

77 K. Grabowski: Kryminalizacja czynow majgcych za przedmiot dopalacze. ,Czasopismo
Prawa Karnego i Nauk Penalnych” 2010, nr 2, s. 129.

78 A. Wolska, L. Baginski: Problematyka prawna obrotu tzw. dopalaczami. ,,Kwartalnik
Krajowej Szkoty Sagdownictwa i Prokuratury” 2016, nr 2, s. 23.

72 Postanowienie Sadu Apelacyjnego w Krakowie z dnia 11 grudnia 2013 r. IT AKz
483/13. LEX nr 1402863; wyrok Sadu Apelacyjnego w Lublinie z dnia 11 stycznia 2018 .
IT AKa 266/17. LEX nr 2455116.
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bytu tego przestepstwa bliska nieuchronnos$¢ zagrozenia o charakterze
powszechnym?®.

W zwigzku z tym nie kazdy dopalacz musi zawiera¢, niejako z natury
rzeczy, substancje na tyle szkodliwe dla cztowieka, ze jego uzycie w kon-
sekwencji zawsze powoduje niebezpieczenstwo dla zycia lub zdrowia
wielu osob. Jesli substancje zawarte w dopalaczu sg dla zdrowia cztowie-
ka szkodliwe tylko w stopniu nieznacznym, a zatem, gdy uzycie go po-
woduje jedynie przejSciowe i niegrozne zakl6cenia czynnosci ludzkiego
organizmu, to owe skutki nie s3 objete wskazanym znamieniem czynu
okreslonego w art. 165 § 1 pkt 2 k.k.®1. OkolicznoSciami irrelewantnymi
z punktu widzenia odpowiedzialnosSci na gruncie art. 165 § 1 pkt 2 k.k.
sg takie skutki zdrowotne, jak: przejsciowe stany odurzenia, ograniczona
kontrola ruchéw ciata, przejSciowa utrata Swiadomosci, sennos¢, przy-
spieszenie akcji serca, nudnosci, betkotliwa mowa, ktérych nawet moga
oczekiwa¢ osoby zazywajace dopalacze, podobnie jak jest to w przypadku
spozywania alkoholu czy zazywania narkotykéw. Sg to typowe nastep-
stwa zwigzane z przyjmowaniem substancji odurzajacych, spodziewane
przez konsumentow, bioracych niejako ryzyko ich wystapienia na siebie
i godzacych sie na nie, a wiec takie, ktore nie beda prowadzity do odpo-
wiedzialnosci karnej na gruncie art. 165 § 1 pkt 2 k.k.5%.

Prima vista mogtoby sie wydawac¢, ze wyrobienie lub wprowadzenie
dopalaczy nalezy kwalifikowa¢ jako dziatanie w inny sposéb w okolicz-
nosSciach szczegblnie niebezpiecznych, o ktérych mowa w art. 165 § 1
pkt 5 k.k. Mozliwos¢ takg nalezy odrzuci¢, gdyz ,,dzialanie w inny spo-
sOb” ma mie¢ miejsce w okolicznoSciach szczeg6lnie niebezpiecznych,
ktorych nie mozna utozsamiac ze szczegdlnym niebezpieczenstwem sa-
mej substancji.

6. Wnioski

1. Okreslenie ,,dopalacz” nie jest pojeciem normatywnym, a terminem
przejetym z jezyka potocznego oraz powszechnie uzywanym w litera-
turze prawniczej i medycznej. Wywodzi si¢ z terminologii lotniczej,

8 Wyrok Sadu Najwyzszego z dnia 4 sierpnia 2020 r. V KK 478/19. LEX nr 3180918;
wyrok Sadu Apelacyjnego w Krakowie z dnia 17 pazdziernika 2013 r. IT AKa 138/13. LEX
nr 1396859.

81 Wyrok Sadu Apelacyjnego w Lublinie z dnia 22 listopada 2017 r. II AKa 170/17.
LEX nr 2461389.

82 Wyrok Sadu Apelacyjnego w Katowicach z dnia 28 czerwca 2019 r. IT AKa 273/19.
LEX nr 2977366.
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gdzie oznacza urzadzenie stosowane w samolotach, stuzace zwigksze-
niu ciaggu silnika poprzez spalenie dodatkowego paliwa.

2. Dopalaczami s3 substancje chemiczne, ktore dziatajg na organizm
ludzki, powodujac eufori¢ oraz uczucie przyjemnosci w podobny spo-
sob, jak dotychczas znane narkotyki. Maja silnie aktywowac¢ (,,dopa-
la¢”) osrodkowy uktad nerwowy i najczesciej powstaja poprzez mo-
dyfikacje podstawowej struktury kontrolowanego narkotyku w celu
uzyskania analogu nieobjetego kontrolg prawng. W sktad dopalaczy
wchodza substancje pochodzenia naturalnego (roslinnego) lub synte-
tycznego, obdarzone wtasnoSciami psychostymulujacymi w zwigzku
z ich wptywem na system neurotransmiterow.

3. Wraz z nasileniem si¢ stosowania omawianych srodkéw podejmowa-
no proby objecia ich przepisami ustawy o przeciwdziataniu narkoma-
nii, modyfikujagc w niej definicje srodka zastepczego (art. 4 pkt 27)
oraz wyprowadzajac definicje nowej substancji psychoaktywnej (art. 4
pkt 11a), w desygnatach ktorej mieszczg sie takze dopalacze. Niemniej
wieksze uzasadnienie aksjologiczne ma zaliczenie ich do Srodkéw za-
stepczych. Przemawia za tym przede wszystkim to, ze definicja Srodka
zastepczego ma charakter ogblny i pozwala na indywidualng jego ocene,
podczas gdy zaliczenie okreslonego srodka do nowych substancji psy-
choaktywnych wymaga rekomendacji Zespotu do spraw oceny ryzyka
zagrozen dla zdrowia lub zycia ludzi zwigzanych z uzywaniem nowych
substancji psychoaktywnych, ze powoduje zagrozenia dla zdrowia lub
zagrozenia spoteczne poréwnywalne do zagrozen stwarzanych przez
substancje psychotropowa. ,,Srodek zastepczy” to pojecie szersze od
terminu ,,nowa substancja psychoaktywna”.

4. Dopalacze mogg by¢ srodkiem popetnienia przestepstwa sprowadze-
nia niebezpieczenistwa powszechnego przez wyrabianie lub wpro-
wadzanie do obrotu szkodliwych dla zdrowia srodkéw (art. 165 § 1
pkt 2 k.k.), mieszczg sie bowiem w znamieniu tego przestepstwa
»substancje szkodliwe dla zdrowia”, a Srodek zastepczy jest taka sub-
stancja. Nie sg jednak takimi Srodkami te dopalacze, ktore spetnia-
ja zwykte normy jakoSciowe stosowane w procesie ich wytwarzania
i obrotu, w rezultacie czego ich zazycie nie prowadzi do skutkéw da-
lej idacych anizeli typowe odurzenie i zwigzane z nim typowe skutki
uboczne.

5. Dla przypisania odpowiedzialnosci karnej przewidzianej przez art. 165
§ 1 pkt 2 k.k. nie wystarczy wyprodukowanie lub wprowadzenie do
obrotu dopalaczy szkodliwych dla zdrowia, a konieczne jest, by ich
wprowadzenie na rynek sprowadzito niebezpieczenstwo dla zycia lub
zdrowia wielu osoéb.



Ryszard A. Stefanski ¢ Dopalacze jako substancje szkodliwe... PPK.2024.08.02.05 s. 21 z 26

Bibliografia

Literatura

Btachut D., Szukalski B.: Dopalacze — wtasciwosci chemiczne, skala zagrozen
i przeciwdziatanie rozpowszechnianiu. ,,Przeglad Bezpieczenstwa” 2012, nr 6,
s. 111-135.

Bogdan G.: Przestgpstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks kar-
ny. Czesé szczegolna. Komentarz do art. 117-211a. Red. W. Wrébel, A. Zoll.
T. 2. Wolters Kluwer, Warszawa 2017, s. 433-470.

Buchata K.: Przestgpstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks kar-
ny. Czes¢ szczegolna. Komentarz do art. 117-277 kodeksu karnego. Red. A. Zoll.
Wolters Kluwer, Krakow 1999, s. 325-360.

Gadecki B.: Glosa do postanowienia SN z dnia 31 maja 2017 r, I KZP 5/17.
,Orzecznictwo Sagdow Polskich” 2017, nr 11, s. 137-143.

Grabowski K.: Kryminalizacja czynow majgcych za przedmiot dopalacze.
»Czasopismo Prawa Karnego i Nauk Penalnych” 2010, nr 2, s. 119-138.

Gruszecka D.: Przestepstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks
karny. Czes¢ szczegolna. Komentarz. Red. ]. Giezek. Wolters Kluwer, Warszawa
2021, s. 325-401.

Hatas G, Gadzik Z.: Przestgpstwa przeciwko bezpieczeristwu powszechnemu. W:
Kodeks karny. Komentarz. Red. A. Grzeskowiak, K. Wiak. CH.Beck, Warszawa
2019, s. 937-963.

Jabtonski P., Malczewski A.: Dopalacze. Skala zjawiska i przeciwdziatanie. Krajowe
Biuro ds. Przeciwdziatania Narkomanii, Warszawa 2014.

Kapka-Skrzypczak L. i in.: Dopalacze - stan aktualny i wytyczne na przy-
sztosé. ,Medycyna Ogoélna i Nauki o Zdrowiu” 2011, T. 17, nr 4,
s. 206-210.

Kidawa M.: Dopalacze - przejsciowa moda czy realne zagrozenie? ,Serwis
Informacyjny. Narkomania” 2009, nr 1, s. 2-5.

Kierus K. i in.: Dopalacze — nowe zagrozenie zdrowia mtodziezy. ,Pediatria
i Medycyna Rodzinna” 2011, nr 4, s. 356-360.

Kolbowska A.: Dopalacze. ,,Serwis Informacyjny. Narkomania” 2009, nr 1, s. 6-9.

Kruk W. i in.: Problem stosowania substancji uzalezniajgcych (dopalacze, narko-
tyki, napoje energetyzujgce) wsrod studentow wybranych uczelni rzeszowskich.
»Problemy Higieny i Epidemiologii” 2014, nr 95, s. 880-888.

Krzysko G.: Ocena stanu wiedzy licealistow na temat dopalaczy. ,,Zeszyty Naukowe
Wyzszej Szkoty Humanitas. Pedagogika” 2018, nr 16, s. 225-234.

Lubecka B., Lubecki M., Pudlo R.: ,,Dopalacze” — co wiemy o nowych substan-
cjach psychoaktywnych? ,Psychiatria” 2018, T. 15, nr 2, s. 99-109.

tuczarz K., Muszynska A.: Ustawa o przeciwdziataniu narkomanii. Komentarz.
Wolters Kluwer, Warszawa 2008.

Matyjek S.: ,,Dopalacze” — nieprzewidywalne narkotyki. Problem spoteczno-prawny.
»Filozofia Publiczna i Edukacja Demokratyczna™ 2019, nr 1, s. 251-273.



PPK.2024.08.02.05 s. 22 z 26 Problemy Prawa Karnego

Mazurkiewicz M.R. i in.: Ocena rozpowszechniania, powodoéw i form uzycia tak
zwanych ,,dopalaczy” przez uczestnikow ankiety internetowej. ,,Psychiatria
Polska” 2013, nr 6,s. 1143-1155.

Morawska-Siudak J. i in.: Dopalacze jako problem diagnostyczny, psychologiczny
i prawny. ,,Przeglad Lekarski” 2010, nr 67, s. 598-601.

Mruczyk K. i in.: Chemical analysis of substitute drugs of abuse — “legal highs”
from Lubuskie province, Poland. “Journal of Medical Science” 2014, vol. 83,
no. 2, s. 101-107.

Nowa encyklopedia powszechna PWN. T. 2: D-H. Red. B. Petrozolin-Skowronska.
Panstwowe Wydawnictwo Naukowe, Warszawa 1995.

Oczkowski T.: Przestepstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks
karny. Komentarz. Red. V. Konarska-Wrzosek. Wolters Kluwer, Warszawa
2023, s. 932-956.

Petasz P.: Przestepstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks
karny. Czes¢ szczegblna. Komentarz. Art. 117-221. Red. M. Krolikowski,
R. Zawtocki. T. 1. CH.Beck, Warszawa 2017, s. 360-428.

Piekoszewski W, Florek E.: Dopalacze. ,,Przeglad Lekarski” 2009, nr 10, s. 861—
865.

Pieprzyca E., Skowronek R., Chowaniec C: Problemy analityczne i interpretacyjne
zwigzane z diagnostykg zatrué ,,dopalaczami”. ,Prokuratura i Prawo” 2018,
nr 3,s. 116-124.

Simonienko K., Waszkiewicz N., Szulc A.: Roslinne srodki odurzajgce — aktualnie
obowigzujgca lista w Polsce. ,,Psychiatria Polska” 2013, T. 47, nr 3, s. 499-510.

Stanczak A.: Dopalacze — problem zdrowia jednostki i zdrowia publicznego.
Przestanki dziatan profilaktycznych. ,,Problemy Higieny i Epidemiologii” 2015,
nr 1, s. 8-16.

Stefaniski R.A.: Przestgpstwa przeciwko bezpieczeristwu powszechnemu. W: Kodeks
karny. Komentarz. Red. R.A. Stefanski. CH.Beck, Warszawa 2025, s. 1085-1139.

Tkaczyk-Rymanowska K.: Problem tzw. dopalaczy i nowych narkotykéw w swietle
zmian normatywnych do ustawy o przeciwdziataniu narkomanii. ,,Prokuratura
i Prawo” 2016, nr 9, s. 131-145.

Wolska A., Baginski t.: Problematyka prawna obrotu tzw. dopalaczami. ,,Kwartalnik
Krajowej Szkoty Sagdownictwa i Prokuratury” 2016, nr 2, s. 14-25.

Zajac D.: Karalnos¢ obrotu dopalaczami w sSwietle art. 165 k.k. (analiza dogmatycz-
na). ,Czasopismo Prawa Karnego i Nauk Penalnych” 2017, nr 4, s. 51-105.

Zawilska J.B.: “Legal Highs” — an emerging epidemic of novel psychoactive substan-
ces. “International Review of Neurobiology” 2015, vol. 120, s. 273-300.

Zukiewicz-Sobczak W. i in.: ,,Dopalacze” — eksperyment wysokiego ryzyka, w uje-
ciu przepisow nowej ustawy. ,,Medycyna Ogolna i Nauki o Zdrowiu” 2012,
T. 18, nr 2, s. 137-140.

Akty prawne

Ustawa z dnia 6 czerwca 1997 r. — Kodeks karny. Dz.U. 2024, poz. 17 ze zm.

Ustawa z dnia 29 lipca 2005 r. o przeciwdziataniu narkomanii. Dz.U. 2005,
nr 179, poz. 148S.



Ryszard A. Stefanski ¢ Dopalacze jako substancje szkodliwe... PPK.2024.08.02.05 s. 23 z 26

Ustawa z dnia 25 sierpnia 2006 r. o bezpieczenistwie zywnosci i zywienia.
Dz. Urz. WE L 31 z 01.02.2002.

Ustawa z dnia 8 pazdziernika 2010 r. o zmianie ustawy o przeciwdziataniu nar-
komanii oraz ustawy o Panstwowej Inspekcji Sanitarnej. Dz.U. 2010, nr 213,
poz. 1396.

Ustawa z dnia 25 lutego 2011 r. o substancjach chemicznych i ich mieszaninach.
Dz.U. 2022, poz. 1816.

Ustawa z dnia 24 kwietnia 2015 r. o zmianie ustawy o przeciwdziataniu narko-
manii oraz niektorych innych ustaw. Dz.U. 2015, poz. 875.

Ustawa z dnia 20 lipca 2018 r. 0 zmianie ustawy o przeciwdziataniu narkomanii
oraz ustawy o Panstwowej Inspekcji Sanitarnej. Dz.U. 2018, poz. 1490.

Obwieszczenie Marszatka Sejmu Rzeczypospolitej Polskiej z dnia 25 maja 2023 r.
w sprawie ogtoszenia jednolitego tekstu ustawy o bezpieczenstwie zywnosci
i zywienia. Dz.U. 2023, poz. 1448.

Obwieszczenie Marszatka Sejmu Rzeczypospolitej Polskiej z dnia 17 sierpnia
2023 r. w sprawie ogloszenia jednolitego tekstu ustawy o przeciwdziataniu
narkomanii. Dz.U. 2023, poz. 1939 ze zm.

Obwieszczenie Marszatka Sejmu Rzeczypospolitej Polskiej z dnia 12 kwietnia
2024 r. w sprawie ogloszenia jednolitego tekstu ustawy — Prawo farmaceu-
tyczne. Dz.U. 2024, poz. 686 ze zm.

Uzasadnienie rzagdowego projektu ustawy o zmianie ustawy o przeciwdzia-
faniu narkomanii oraz niektérych innych ustaw. Druk sejmowy nr 3107.
https://www.sejm.gov.pl/Sejm7.nsf/druk.xsp?nr=3107 [dostep: 08.01.2025].

Uzasadnienie rzadowego projektu ustawy o zmianie ustawy o przeciwdziataniu
narkomanii oraz ustawy o Panstwowej Inspekcji Sanitarnej z 5 pazdzierni-
ka 2010 r. Druk sejmowy nr 3442. https://orka.sejm.gov.pl/Druki6ka.nsf/
wgdruku/3442 [dostep: 03.03.2025].

Uzasadnienie rzagdowego projektu ustawy o zmianie ustawy o przeciwdziata-
niu narkomanii oraz ustawy o Panstwowej Inspekcji Sanitarnej z 16 lipca
2018 r. Druk sejmowy nr 2746. https://www.sejm.gov.pl/Sejm8.nsf/druk.
xsp?nr=2746 [dostep: 09.01.2025].

Rozporzadzenie Ministra Zdrowia z dnia 27 listopada 2015 r. w sprawie wykazu
nowych substancji psychoaktywnych. Dz.U. 2015, poz. 2017.

Rozporzadzenie Ministra Zdrowia z dnia 24 sierpnia 2016 r. w sprawie wykazu
nowych substancji psychoaktywnych. Dz.U. 2016, poz. 1393.

Rozporzadzenie Ministra Zdrowia z dnia 7 sierpnia 2017 r. w sprawie wykazu
nowych substancji psychoaktywnych. Dz.U. 2017, poz. 1582.

Obwieszczenie Ministra Zdrowia z dnia 17 czerwca 2024 r. w sprawie ogtosze-
nia jednolitego tekstu rozporzadzenia Ministra Zdrowia w sprawie wykazu
substancji psychotropowych, srodkéw odurzajacych oraz nowych substancji
psychoaktywnych. Dz.U. 2024, poz. 1139.

Orzecznictwo
Wyrok Sadu Najwyzszego z dnia 30 maja 1977 r. IV KR 84/77. OSNPG 1977,
nr 11, poz. 104.


https://orka.sejm.gov.pl/Druki6ka.nsf/wgdruku/3442
https://orka.sejm.gov.pl/Druki6ka.nsf/wgdruku/3442
https://www.sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=2746
https://www.sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=2746

PPK.2024.08.02.05 s. 24 z 26 Problemy Prawa Karnego

Wyrok Sadu Najwyzszego z dnia 8 lipca 2008 r. III KK 36/08. LEX nr 448971.

Wyrok Sadu Najwyzszego z dnia 28 listopada 2018 r. VKS 21/18. LEX nr 2583824.

Wyrok Sadu Najwyzszego z dnia 4 sierpnia 2020 r. VKK 478/19. LEX nr 3180918.

Wyrok Sadu Najwyzszego z dnia 15 grudnia 2020 r. VKK 374/19. LEX nr 3270722.

Wyrok Sadu Najwyzszego z dnia 28 kwietnia 2022 r. II KK 216/21. OSNK 2022,
nr 9, poz. 33.

Postanowienie Sadu Najwyzszego z dnia 18 listopada 2015 r. V KK 341/15.
LEX nr 1923856.

Postanowienie Sagdu Najwyzszego z dnia 31 maja 2017 r. I KZP 5/17. OSNKW
2017, nr 7, poz. 40.

Postanowienie Sadu Najwyzszego z dnia 16 lipca 2019 r. III KK 190/18. LEX
nr 3363791.

Postanowienie Sadu Najwyzszego z dnia 19 lutego 2020 r. II KK 302/19. LEX
nr 3221541.

Postanowienie Sadu Najwyzszego z dnia 25 lutego 2022 r. V KK 441/21. LEX
nr 3405196.

Wyrok Naczelnego Sadu Administracyjnego z dnia 2 czerwca 2015 r
IT OSK 2684/13. LEX nr 178053.

Wyrok Naczelnego Sadu Administracyjnego z dnia 24 listopada 2015 r.
I OSK 703/14. LEX nr 2002227.

Wyrok Naczelnego Sadu Administracyjnego z dnia 26 stycznia 2017 r.
IT OSK 996/15. LEX nr 2288767.

Wyrok Naczelnego Sadu Administracyjnego z dnia 4 pazdziernika 2017 r.
IT OSK 194/16. LEX nr 2408856.

Wyrok Naczelnego Sadu Administracyjnego z dnia 14 marca 2018 r.
IT OSK 1287/16. LEX nr 2495512.

Wyrok Naczelnego Sadu Administracyjnego z dnia 15 lutego 2019 r
IT OSK 768/17. LEX nr 2629569.

Wyrok Naczelnego Sadu Administracyjnego z dnia 19 czerwca 2019 r
1T OSK 2080/17. LEX nr 2728276.

Wyrok Naczelnego Sadu Administracyjnego z dnia 19 grudnia 2019 r.
IT OSK 3232/18. LEX nr 2782216.

Wyrok Naczelnego Sadu Administracyjnego z dnia 29 stycznia 2020 r.
IT OSK 3606/18. LEX nr 3041109.

Wyrok Naczelnego Sadu Administracyjnego z dnia 23 kwietnia 2020 r.
IT OSK 1123/19. LEX nr 3009454.

Wyrok Naczelnego Sadu Administracyjnego z dnia 29 kwietnia 2020 r.
1T OSK 2307/19. LEX nr 3020279.

Wyrok Naczelnego Sadu Administracyjnego z dnia 28 maja 2020 r.
IT OSK 2566/19. LEX nr 3040897.

Wyrok Naczelnego Sadu Administracyjnego z dnia 23 czerwca 2020 r.
IT OSK 3492/19. LEX nr 3045700.

Wyrok Naczelnego Sadu Administracyjnego z dnia 7 pazdziernika 2020 r.
IT OSK 2099/18. LEX nr 3280513.



Ryszard A. Stefanski ¢ Dopalacze jako substancje szkodliwe... PPK.2024.08.02.05 s. 25 z 26

Wyrok Naczelnego Sadu Administracyjnego z dnia 21 kwietnia 2021 r. II OSK
2112/18. LEX nr 3190436.

Wyrok Sadu Apelacyjnego w Krakowie z dnia 31 pazdziernika 2006 r.
II AKa 177/06. KZS 2006, nr 12, poz. 31.

Wyrok Sadu Apelacyjnego w todzi z dnia 21 lipca 2009 r. I AKa 123/09.
KZS 2011, nr 3, poz. 67.

Wyrok Sadu Apelacyjnego w Krakowie z dnia 17 pazdziernika 2013 r.
I AKa 138/13. LEX nr 1396859.

Wyrok Sadu Apelacyjnego w Warszawie z dnia 14 maja 2015 r. I AKa 61/15.
LEX nr 1771062.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 15 kwietnia 2016 r. II AKa 58/16.
KZS 2016, nr 9, poz. 96.

Wyrok Sadu Apelacyjnego we Wroctawiu z dnia 24 maja 2016 r. Il AKa 72/16.
LEX nr 2067981.

Wyrok Sadu Apelacyjnego w Lublinie z dnia 22 listopada 2017 r. II AKa 170/17.
LEX nr 2461389.

Wyrok Sadu Apelacyjnego w Lublinie z dnia 11 stycznia 2018 r. II AKa 266/17.
LEX nr 2455116.

Wyrok Sadu Apelacyjnego w todzi z dnia 10 lipca 2018 r. II AKa 143/18.
LEX nr 2601867.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 21 listopada 2018 r.
I AKa 395/18. LEX nr 2625091.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 17 stycznia 2019 r. Il AKa 573/18.
LEX nr 2753232.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 18 kwietnia 2019 r. II AKa 19/19.
LEX nr 2775721.

Wyrok Sadu Apelacyjnego w Szczecinie z dnia 23 maja 2019 r. II AKa 54/19.
LEX nr 2758424.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 28 czerwca 2019 r. I AKa 273/19.
LEX nr 2977366.

Wyrok Sadu Apelacyjnego we Wroctawiu z dnia 27 listopada 2019 r. II AKa
97/19. LEX nr 2758148.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 11 grudnia 2019 r. I AKa 375/19.
LEX nr 3066114.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 28 czerwca 2020 r. I AKa 273/19.
,Prokuratura i Prawo” 2022, nr 10, poz. 38 (wktadka).

Wyrok Sadu Apelacyjnego w Katowicach z dnia 29 pazdziernika 2020 r.
IT AKa 303/20. LEX nr 3123485.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 17 grudnia 2020 r. IT AKa 348/20.
LEX nr 3358986.

Wyrok Sadu Apelacyjnego w Szczecinie z dnia 27 stycznia 2022 r. II AKa 12/21.
LEX nr 3391956.

Wyrok Sadu Apelacyjnego w Katowicach z dnia 6 grudnia 2022 r. I AKa 406/22.
LEX nr 3616899.



PPK.2024.08.02.05 s. 26 z 26 Problemy Prawa Karnego

Postanowienie Sadu Apelacyjnego w Krakowie z dnia 11 grudnia 2013 r.
1T AKz 483/13. LEX nr 1402863.

Postanowienie Sadu Apelacyjnego w Gdansku z dnia 10 pazdziernika 2018 r.
I AKz 474/18. ,,Prokuratura i Prawo” 2019, nr 5, poz. 34 (wktadka).

Wyrok Wojewo6dzkiego Sadu Administracyjnego w Lublinie z dnia 28 czerwca
2016 r. I1 SA/Lu 276/16. ,,Zeszyty Naukowe Sadownictwa Administracyjnego”
2017, nr 6, s. 93-96.

Wyrok Wojewo6dzkiego Sadu Administracyjnego w Szczecinie z dnia 26 pazdzier-
nika 2016 r. II SA/Sz 821/16. LEX nr 2165572.

Wyrok Wojewédzkiego Sgdu Administracyjnego we Wroctawiu z dnia 6 kwietnia
2017 r. IV SA/Wr 526/16. LEX nr 2275904.

Wyrok Wojewddzkiego Sadu Administracyjnego w Poznaniu z dnia 17 stycznia
2018 r. I1 SA/Po 740/17. LEX nr 2445866.

Wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie z dnia 21 marca
2018 r. III SA/Kr 1336/17. LEX nr 2495307.

Wyrok Wojewo6dzkiego Sadu Administracyjnego w Krakowie z dnia 12 kwietnia
2018 r. III SA/Kr 1463/17. LEX nr 2486979.

Wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie z dnia 26 czerwca
2018 r. III SA/Kr 80/18. LEX nr 2523732.

Wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie z dnia 21 marca
2019 r. III SA/Kr 988/18. LEX nr 2644165.

Wyrok Wojewddzkiego Sadu Administracyjnego w Krakowie z dnia 26 marca
2019 r. III SA/Kr 990/18. LEX nr 2647363.

Wyrok Wojewo6dzkiego Sadu Administracyjnego w Krakowie z dnia 12 kwietnia
2019 r. III SA/Kr 1161/18. LEX nr 2657378.

Wyrok Wojewo6dzkiego Sadu Administracyjnego w Krakowie z dnia 1 sierpnia
2019 r. III SA/Kr 236/19. LEX nr 2716152.

Zrodta internetowe

European Drug Report 2024: Trends and Developments. https://[www.euda.europa.
eu/publications/european-drug-report/2024_en [dostep: 09.01.2025].

The European Monitoring Centre for Drugs and Drug Addiction (EMCDDA):
Annual report 201 1: the state of the drugs problem in Europe. Publications Office
of the European Union, Luxembourg 2011. https://www.drugsandalcohol.
ie/16288/1/EMCDDA_AR2011_EN.pdf [dostep: 09.01.2025].


https://www.euda.europa.eu/publications/european-drug-report/2024_en
https://www.euda.europa.eu/publications/european-drug-report/2024_en
https://www.drugsandalcohol.ie/16288/1/EMCDDA_AR2011_EN.pdf
https://www.drugsandalcohol.ie/16288/1/EMCDDA_AR2011_EN.pdf




Redakcja
AGNIESZKA PLUTECKA (teksty polskie)
MARZENA WYSOCKA-NAREWSKA (teksty angielskie)

Przygotowanie oktadki do druku
MAGDALENA PACHE

Korekta
MARZENA MARCZYK

Skiad i tamanie
MAREK ZAGNINSKI

ISSN 2353-9712

Uznanie Autorstwa-Na tych samych warunkach 4.0
Migdzynarodowe (CC BY-SA.4.0)

Czasopismo elektroniczne, dystrybuowane bezptatnie

Czasopismo wczesniej ukazywato sie w formie drukowanej,
z identyfikatorem ISSN 0208-5577

Wydawca
Wydawnictwo Uniwersytetu Slaskiego
ul. Bankowa 12B, 40-007 Katowice
https://wydawnictwo.us.edu.pl
e-mail: wydawnictwo@us.edu.pl

Ark. druk. 11,25. Ark. wyd. 12,5.



https://creativecommons.org/licenses/by-sa/4.0/deed.pl

Wiecej o ksigzce
Egzemplarz bezptatny  [=]%
53- T 2 ;

71
44
I

971405 O]

14

W

3




