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%HUQKDUG� :LQGVFKHLG� �����²������ LVW� I�U� GLH� -XULVSUXGHQ]� HLQ� 6\PERO��
6HLQ�1DPHQ�VWHKW�I�U�GLH�3DQGHNWHQZLVVHQVFKDIW��GHQ�3RVLWLYLVPXV�XQG�GLH�%H�
JUL൵VMXULVSUXGHQ]�� (U� JHK|UW� QLFKW� ]X� GHQ� *U�QGHUQ� GLHVHU� 6WU|PXQJHQ�� DEHU�
LQ� VHLQHQ�:HUNHQ� VROOWHQ� VLH� ]X� LKUHQ� UHLQVWHQ�� ]XJHVSLW]WHQ� )RUPHQ� JHEUDFKW�
ZRUGHQ� VHLQ�1�'LHVHV� HLQGHXWLJH�%LOG� YRQ�:LQGVFKHLG� KHUUVFKWH� ODQJH�=HLW� YRU�
XQG� LVW� QRFK� KHXWH� ZHLW� YHUEUHLWHW�2� ,Q� QHXHUHU� =HLW� ZLUG� HV�²� XQWHU� 9HUZHLV�

1� 3�� 2HU WPDQQ�� %HUQKDUG� :LQGVFKHLG�� *HVDPPHOWH� 5HGHQ� XQG� $EKDQGOXQJHQ�� /HLS]LJ�
������ 6�� ;;9,�� >�EHU� GDV� 3DQGHNWHQOHKUEXFK� YRQ�:LQGVFKHLG@� Ä$EHU� VRQVW�²� GLH� DEVWUDNWH�
+DOWXQJ� ]XJHJHEHQ�� LVW� GDV� %XFK� DXFK� LQ� GHU� )RUP� HLQ� 0HLVWHUZHUN�� NULVWDOONODU� LQ� 6SUDFKH�
XQG�*HGDQNHQ�� GXUFKVLFKWLJ��PHVVHUVFKDUI� LQ� GHU�%HJU�QGXQJ�XQG�.RQVWUXNWLRQ�� DQ� HLQHQ�3D�
SLQLDQ�HULQQHUQG� LQ�GHU�0HLVWHUVFKDIW��PLW�GHQ�GHQNEDU�NQDSSVWHQ�:RUWHQ�GHQ� UHLFKVWHQ� ,QKDOW�
ZLHGHU]XJHEHQ�³

2� %HLVSLHOZHLVH�� )�� (EHO�� *�� 7K LHOHPDQQ�� 5HFKWVJHVFKLFKWH�� 9RQ� GHU� U|PLVFKHQ� $QWLNH�
ELV� ]XU�1HX]HLW��+HLGHOEHUJ�������6������� Ä$OV�NODVVLVFKHU�9HUWUHWHU�GHU� VRJ��3DQGHNWHQZLVVHQ�
VFKDIW� LQ� LKUHU�(QGSKDVH��HEHQ�5HFKWVSRVLWLYLVPXV��GHU�GDQQ�YRP�*HVHW]HVSRVLWLYLVPXV�LP�*H�
IROJH�GHV�%*%�DEJHO|VW�ZXUGH��XQG�PHWKRGLVFK�DOV�3DUDGHEHLVSLHO�I�U�GLH�VRJ��%HJUL൵VMXULVSUX�
GHQ]��GLH�GLH�KHUUVFKHQGH�$XVOHJXQJVOHKUH�]XU�=HLW�GHU�$EIDVVXQJ�YRQ�%*%�ZDU��JLOW�%HUQKDUG�
:LQGVFKHLG�³�� (�� :RO I�� *UR�H�5HFKWVGHQNHU� GHU� GHXWVFKHQ�5HFKWVJHVFKLFKWH�� 7�ELQJHQ� ������
6�� ����� Ä(U� >%HUQKDUG�:LQGVFKHLG@� W\SLVLHUW� GHQ�GHXWVFKHQ�5HFKWVSRVLWLYLVPXV�ZLH� NHLQ� DQGH�
UHU�� REZRKO� HU� NHLQ� *U�QGHU�� VRQGHUQ� HLQ� EHZDKUHQGHU� *HLVW�� DXFK� NHLQ� 6FKXOKDXSW�� VRQGHUQ�
HLQ� ÄSULPXV� LQWHU� SDUHV³� ZDU�³�� 3�� 2HU WPDQQ�� %HUQKDUG� :LQGVFKHLG�� *HVDPPHOWH� 5HGHQ«�  
6��;;;,,��Ä(U�>%HUQKDUG�:LQGVFKHLG@�ZDU�ZHQLJHU�%DKQEUHFKHU�HLQHU�QHXHU�(QWZLFNOXQJVVWXIH�
HLQHU� :LVVHQVFKDIW� DOV� $XVI�KUHU� XQG� 9ROOHQGHU� HLQHU� EHUHLWV� YRUKDQGHQHQ� >«@�³�� VLHKH� DXFK� 
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DXI� HLQH� YHUPLWWHOQGH� XQG� VLFK� HLQHU� HLQIDFKHQ� (LQRUGQXQJ� HQW]LHKHQGH� $XV�
ULFKWXQJ� VHLQHU� 3RVLWLRQ�²� ]XP� 7HLO� UHYLGLHUW�3� ,Q� GLHVHU� 6NL]]H� ZHUGHQ� VHL�
QH�$QVLFKWHQ��EHU�5HFKW�XQG�5HFKWVDXVOHJXQJ�GDUJHVWHOOW� XQG�XQWHUVXFKW��'HQ�
6FKZHUSXQNW� GHU� 8QWHUVXFKXQJ� ELOGHW� GLH� )UDJH�� RE� VHLQH� $QVLFKWHQ� ]XP� JH�
QDQQWHQ�7KHPHQNRPSOH[�I�U�GDV� WUDGLWLRQHOOH�RGHU�GDV�QHXHUH��QXDQFLHUWH�%LOG�
YRQ�:LQGVFKHLG�DOV�:LVVHQVFKDIWOHU�VSUHFKHQ�

,,��$OOJHPHLQH�$QVLFKWHQ��EHU�5HFKW 
und Rechtswissenschaft

1. Recht

'DV� 5HFKW� LVW� I�U�:LQGVFKHLG�� GHP� UHFKWVSRVLWLYLVWLVFKHQ� 6WDQGSXQNW� HQW�
VSUHFKHQG�� ÄNHLQ� DEVROXWHV�5HFKW³�4�$OOHUGLQJV� VHL� DXFK� LUGLVFKHV�5HFKW� ÄPHKU�
DOV�6SUHX��PHKU�DOV�HLQ�+DXFK��GHQ�GHU�:LQG�YHUZHKW³�5�²�Ä'DV�HUVFKHLQHQGH�
5HFKW� LVW� �EHUDOO�$XVGUXFN� GHV� JHLVWLJHQ� XQG� VLWWOLFKHQ� 6HLQV� GHU�1DWLRQ��ZHO�
FKH� HV� JHVFKD൵HQ� KDW�� 8QG�ZLH� LP� JHLVWLJHQ� XQG� VLWWOLFKHQ� 6HLQ� GHU� 1DWLRQHQ�
JLEW�HV�:DQGHO�XQG�)RUWVFKULWW�� VR�JLEW�HV�:DQGHO�XQG�)RUWVFKULWW� LP�5HFKWH³�6 
'HU� KLHU� ]XP� $XVGUXFN� NRPPHQGH� RSWLPLVWLVFKH� )RUWVFKULWWVJODXEH� HULQQHUW�
DQ� GHQ� SKLORVRSKLVFKHQ� 3RVLWLYLVPXV�� GHU� VLFK� LQ� GHU� ]ZHLWHQ� +lOIWH� GHV� ����
-DKUKXQGHUWV� DXI� DOOH� :LVVHQVFKDIWHQ� DXVZLUNWH�� $XV� GHU� ]LWLHUWHQ� $XVVDJH�
:LQGVFKHLGV� ZLUG� DX�HUGHP� GHXWOLFK�� GDVV� LKP� GDV� GHP� 5HFKWVSRVLWLYLVPXV�
QLFKW� VHOWHQ� ]XJHVFKULHEHQH� %LOG� GHV� 5HFKWV� DOV� HLQHU� 0HQJH� QDFK� %HOLHEHQ�
GHV�*HVHW]JHEHUV�DXIJHVWHOOWHQ�5HFKWVVlW]H��GLH� MHGHU]HLW�GXUFK�DQGHUH�JHQDXVR�
EHOLHELJ�JHVHW]WH�5HFKWVlW]H�HUVHW]W�ZHUGHQ�N|QQHQ��IUHPG�ZDU��'LH�$X൵DVVXQJ�
GHV�5HFKWV�DOV�Ä$XVGUXFN�GHV�JHLVWLJHQ�XQG�VLWWOLFKHQ�6HLQV�GHU�1DWLRQ³�VFKHLQW�
VRJDU� HLQH� JHZLVVH� 9HUZDQGWVFKDIW� PLW� GHU� 7KHRULH� YRP� RUJDQLVFK� DXV� GHP�

-�� 5�FNHU W��0HWKRGH�XQG�=LYLOUHFKW� EHL�%HUQKDUG�:LQGVFKHLG� �����²������� ,Q��0HWKRGLN�GHV�
=LYLOUHFKWV� YRQ� 6DYLJQ\� ELV� 7HXEQHU�� +UVJ�� -�� 5�FNHU W�� 5�� 6HLQHFNH�� %DGHQ�%DGHQ� ������
6������൵��P�Z�1�

3� 6��0HGHU��5HFKWVJHVFKLFKWH��(LQH�(LQI�KUXQJ��.|OQ²:HLPDU²:LHQ�������6�������Ä,QV�
JHVDPW� LVW� IHVW]XKDOWHQ��:LQGVFKHLG�ZDU�ZHGHU�%HJUL൵VMXULVW�QRFK�)RUPDOLVW�RGHU�3RVLWLYLVW��HU�
ZDU� DEHU� DXFK�NHLQ�=ZHFNMXULVW�� ,QWHUHVVHQMXULVW�RGHU�)UHLUHFKWOHU�³�� -�� 5�FNHU W��0HWKRGH�XQG�
=LYLOUHFKW«� 6�����²����XQG����²����

4� %�� :LQGVFKHLG�� 5HFKW� XQG�5HFKWVZLVVHQVFKDIW��$EJHGUXFNW� LQ��%�� :LQGVFKHLG�� *H-
VDPPHOWH�5HGHQ�XQG�$EKDQGOXQJHQ��+UVJ��3�� 2HU WPDQQ�� /HLS]LJ�������6����

5� ,ELGHP��6����
6� %�� :LQGVFKHLG�� 5HGH�DQ�GLH�6WXGLHUHQGHQ��0�QFKHQ��������$EJHGUXFNW� LQ��%�� :LQG�

VFKHLG��*HVDPPHOWH�5HGHQ«��6����²���
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9RONVJHLVWH� KHUDXVZDFKVHQGHQ� 5HFKW�� GLH� YRQ� GHU� KLVWRULVFKHQ� 5HFKWVVFKXOH�
YHUWUHWHQ�ZXUGH��DXI]X]HLJHQ�

'DV� ,GHDO� GHV� 5HFKWV� LVW� I�U� :LQGVFKHLG� GDV� ELOOLJH� 5HFKW�7� 'LH� 8QP|J�
OLFKNHLW� VHLQHU� 9HUZLUNOLFKXQJ� JHKH� MHGRFK� VFKRQ� DXV� GHP�:HVHQ� GHV� 5HFKWV�
KHUYRU�� GDV� DOV�5HJHO� DXIWUHWHQ�P�VVH�� XQG�GHVKDOE� QLFKW� MHGHP�HLQ]HOQHQ�)DOO�
JHUHFKW� ZHUGHQ� N|QQH�� $OV� ELOOLJ� ZLUG� GDV� 5HFKW� DXIJHIDVVW�� GDV� GLH� YRQ� LKP�
RUGHUQGHQ� 9HUKlOWQLVVH� YROOVWlQGLJ� GHFNW�²� G�K�� GXUFK� ZHOFKHV� $QHUNHQQXQJ�
¿QGHW��ZDV�$QVSUXFK�DXI�*HOWXQJ�KDW��:DV�GDV�NRQNUHW�LVW��JHKH�DXV�GHP�ZDQ�
GHOEDUHQ�5HFKWVEHZXVVWVHLQ�GHV�9RONHV�KHUYRU�8

5|PLVFKHV� 5HFKW� SUHLVWH� :LQGVFKHLG� DOV� OHEHQVQDK�� NODU� XQG� IUHL� YRQ� MH�
GHU� IDOVFKHU�$EVWUDNWLRQ�9�'LH�=XNXQIW� VDK� HU� LQ� GHU� 6FKD൵XQJ� GHV� QDWLRQDOHQ�
5HFKWV� XQWHU� =XKLOIHQDKPH� GHV� U|PLVFKHQ� 5HFKWV�10� $XV� GLHVHP� *UXQGH� ZDU�
HU� $QKlQJHU� GHU� VRJ�� 5HLQLJXQJ� GHV� U|PLVFKHQ� 5HFKWV�� ]X� GHU� HU� DXFK� YLHO�
EHLJHWUDJHQ�KDW�11

���5HFKWVZLVVHQVFKDIW

,Q� GHU� 5HFKWVZLVVHQVFKDIW� VDK�:LQGVFKHLG� HLQH� SUDNWLVFKH�:LVVHQVFKDIW12��
GLH� NHLQHQ� %UXFK� ]ZLVFKHQ� 7KHRULH� XQG� 3UD[LV� ]XODVVHQ� VROO�13� $XV� GLHVHP�
*UXQG� VHL� LKU� HLQH� SKLORVRSKLVFKH� (UJU�QGXQJ� GHU� 5HFKWVEHJUL൵H� QXU� VR�ZHLW�
JHVWDWWHW��ZLH�GLHVH�DOV�0LWWHO�]XP�=ZHFN�GHU�5HFKWVDQZHQGXQJ�DQJHVHKHQ�ZHU�
GHQ� NDQQ�� (V� NRPPH� KlX¿J� YRU�� GDVV� RKQH�5�FNJUL൵� DXI� DOOJHPHLQH�%HJUL൵H�
NHLQ�VLFKHUHV�5HVXOWDW�GHU�8QWHUVXFKXQJ�YRQ�VSH]LHOOHQ�3XQNWHQ�HU]LHOW�ZHUGHQ�
N|QQH�14�'HPHQWVSUHFKHQG�KDEH�DXFK�GLH�5HFKWVJHVFKLFKWH�I�U�GLH�-XULVSUXGHQ]�
QXU�%HGHXWXQJ��ZHQQ�VLH�]XU�(UNHQQWQLV�GHV�DQ]XZHQGHQGHQ�5HFKWV�EHLWUlJW�

,Q�GHU�(UNHQQWQLV�GHV�DQ]XZHQGHQGHQ�5HFKWV�HUVFK|SIH�VLFK�GLH�5HFKWVZLV�
VHQVFKDIW� MHGRFK� QLFKW�� LKU� NRPPH� DXFK� EHL� GHU� *HVHW]JHEXQJ� HLQH� ZLFKWLJH�
$XIJDEH� ]X�� ,Q� GLHVHP� =XVDPPHQKDQJ� lX�HUWH� :LQGVFKHLG� HLQHQ� 6DW]�� GHU�
LKQ� VFKDUIHU� .ULWLN� DXVVHW]WH15�� Ä'LH� *HVHW]JHEXQJ� VWHKW� DXI� KRKHU�:DUWH�� VLH�
EHUXKW� LQ� ]DKOUHLFKHQ� )lOOHQ� DXI� HWKLVFKHQ�� SROLWLVFKHQ�� YRONVZLUWVFKDIWOLFKHQ�

 7� %�� :LQGVFKHLG�� 5HFKW�XQG«��6�����Ä1XU�GDV�ELOOLJH�5HFKW� LVW�GDV�ZDKUH�5HFKW�³
 8� ,ELGHP��6����²���
 9� ,ELGHP��6�����
10� ,ELGHP��6�����
11� -�� 2EHU�� %HUQKDUG� :LQGVFKHLG� XQG� GLH� 5HLQLJXQJ� GHV� U|PLVFKHQ� 5HFKWV�� .|OQ� ������

6����
12� %��:LQGVFKHLG��'LH�$XIJDEHQ�GHU�5HFKWVZLVVHQVFKDIW��/HLS]LJHU�5HNWRUDWVUHGH��������

$EJHGUXFNW� LQ��%�� :LQGVFKHLG��*HVDPPHOWH�5HGHQ«��6������
13� ,GHP�� 'DV� U|PLVFKH� 5HFKW� LQ� 'HXWVFKODQG� �9RUWUDJ� %UDXQVFKZHLJ� ������� $EJHGUXFNW�

LQ��%�� :LQGVFKHLG��*HVDPPHOWH�5HGHQ«��6�����
14� ,GHP��'LH�$XIJDEHQ«��6������
15� 6�� 0HGHU�� 5HFKWVJHVFKLFKWH«��6������



Kamil Korn106

(UZlJXQJHQ��ZHOFKH�QLFKW�6DFKH�GHV� -XULVWHQ� DOV� VROFKHQ� VLQG�³16� 6FKDUIH�9RU�
Z�UIH�ÄGLH� WLHIHUHQ�NRPSOH[HUHQ�*UXQGODJHQ�GHV�5HFKWV³17� ]X�PLVVDFKWHQ��ZDV�
I�U� VHLQH�5LFKWXQJ� FKDUDNWHULVWLVFK�ZlUH�� VLQG� DEHU� XQEHJU�QGHW�� (V� LVW� R൵HQ�
VLFKWOLFK��GDVV�GLH�5ROOH�GHU�-XULVWHQ�EHL�GHU�*HVHW]JHEXQJ�QLFKW�DOOHV�XPIDVVHQ�
NDQQ�� 'D� GDV� 5HFKW� LQ� PRGHUQHQ� 6WDDWHQ� IDVW� DOOH� %HUHLFKH� GHV� JHVHOOVFKDIW�
OLFKHQ� =XVDPPHQOHEHQV� UHJHOW�� NDQQ� PDQ� YRQ� -XULVWHQ� QLFKW� HUZDUWHQ�� GDVV�
VLH� DOOH�ZLVVHQVFKDIWOLFKHQ�'LV]LSOLQHQ�� GLH� GLHVH� YHUVFKLHGHQHQ�%HUHLFKH� ]XP�
*HJHQVWDQG�KDEHQ�� KLQUHLFKHQG�NHQQHQ�� XP�DOOH� HUIRUGHUOLFKHQ�5HJHOQ� I�U� GDV�
JDQ]H� JHVHOOVFKDIWOLFKH� =XVDPPHQOHEHQ� VHOEVWlQGLJ� HUDUEHLWHQ� ]X� N|QQHQ�� -X�
ULVWHQ��ZHQQ�VLH� LKUH�$XIJDEH�HUQVW�QHKPHQ��VLQG�KLHU�DXI�GLH�=XVDPPHQDUEHLW�
PLW� 9HUWUHWHUQ� DQGHUHU� :LVVHQVFKDIWHQ� DQJHZLHVHQ�� 9RU� GLHVHP� +LQWHUJUXQG�
ZLUG�GHXWOLFK��GDVV�VLFK�:LQGVFKHLG�ÄGHU�WLHIHUHQ�XQG�NRPSOH[HUHQ�*UXQGODJHQ�
GHV� 5HFKWV³� ZLH� ZHQLJH� LQ� VHLQHP� =HLWDOWHU� EHZXVVW� ZDU�� 2KQH� GHP� -XULVWHQ�
GLH�$OOPlFKWLJNHLW� ]X]XPHVVHQ��ELOOLJW� HU� LKP� WURW]GHP�HLQH� VHKU�ZLFKWLJH�JH�
VHOOVFKDIWOLFKH�5ROOH�]X��'DV�ZLUG� LQVEHVRQGHUH�DXV� VHLQHU�SDWKHWLVFKHQ�$XVVD�
JH��GDVV�GHU�-XULVW�ÄI�U�GLH�K|FKVWHQ�*�WHU�GHU�0HQVFKKHLW�DUEHLWHW��GDVV�HU�HLQ�
3ULHVWHU� LVW��HLQ�9HUZDOWHU�J|WWOLFKHU�'LQJH³��GHXWOLFK�18

'LH� 6DFKH� GHV� 5LFKWHUV� LVW� HV� ODXW�:LQGVFKHLG�� GDV� 5HFKW� DQ]XZHQGHQ� XQG�
ÄGLH�%LOOLJNHLW�LVW�HEHQ�QLFKW�5HFKW³�19�:HQQ�HV�P|JOLFK�ZlUH��8UWHLOH�DOOHLQ�QDFK�
%LOOLJNHLW� ]X� IlOOHQ��Z�UGH� GDV� EHGHXWHQ�� GDVV� GHU�5LFKWHU�(QWVFKHLGXQJHQ� QDFK�
VHLQHP�VXEMHNWLYHQ�(UPHVVHQ� WUH൵HQ�N|QQWH��'DV�G�UIH�HU� DEHU�QLFKW� WXQ��7URW]�
GHP� JODXEW�:LQGVFKHLG�� GDVV� GDV� %LOOLJNHLWVJHI�KO� GHV� 5LFKWHUV� LQ� GHQ�PHLVWHQ�
)lOOHQ�GDQN�ÄJHQDXHU�(UIRUVFKXQJ�GHV�ZDKUHQ�*HKDOWV�GHV�SRVLWLYHQ�5HFKWV³�PLW�
+LOIH�YRQ�$XVOHJXQJVPLWWHOQ�EHIULHGLJW�ZHUGHQ�NDQQ�20�1DFK�:LQGVFKHLG�P�VVHQ�
8UWHLOH� DXI� GHP� SRVLWLYHQ� 5HFKW� EDVLHUHQ�� GDPLW� VLFK� LKUH� 5LFKWLJNHLW� ZLVVHQ�
VFKDIWOLFK�XQG� VRPLW�REMHNWLY��EHUSU�IHQ� OlVVW��$Q�GLHVHP�*UXQGVDW]� VHL� LPPHU�
IHVW]XKDOWHQ��DXFK�ZHQQ�HV�LQ�(LQ]HOIlOOHQ�]X�9HUOHW]XQJHQ�GHV�%LOOLJNHLWVJHI�KOV�
kommen kann21��Ä8QG�HV�NDQQ�VRJDU�HLQH�$UW�YRQ�VWRO]HU�)UHXGH�HUUHJHQ��ZHQQ�
LQ�GLHVHU�:HLVH�GLH�0DMHVWlW�GHV�5HFKWV�VLFK�VHOEVW� LP�8QUHFKWH�EHZlKUW�³22

'LH� DOOJHPHLQH�$X൵DVVXQJ�:LQGVFKHLGV� �EHU� GDV� 5HFKW� XQG� GLH� -XULVSUX�
GHQ]� OlVVW� VLFK� XQWHU� GHQ� UHFKWVZLVVHQVFKDIWOLFKHQ� 3RVLWLYLVPXV� VXEVXPLHUHQ��
'HP�ZLQGVFKHLGVFKHQ�5HFKWVSRVLWLYLVPXV� ODJ�GLH�$QVLFKW�]XJUXQGH��GDVV�PDQ�
ÄGLH� 5HFKWVVlW]H� XQG� LKUH� $QZHQGXQJ� DXVVFKOLH�OLFK� DXV� 6\VWHP�� %HJUL൵HQ�
XQG� /HKUVlW]HQ� GHU� 5HFKWVZLVVHQVFKDIW� DEOHLWHW�� RKQH� DX�HUMXULVWLVFKHQ�� HWZD�
UHOLJL|VHQ�� VR]LDOHQ� RGHU� ZLVVHQVFKDIWOLFKHQ� :HUWXQJHQ� XQG� =ZHFNHQ� UHFKWV�

16� %�� :LQGVFKHLG��'LH�$XIJDEHQ«��6������
17� (VVHU�]LWLHUW�QDFK�6�� 0HGHU�� 5HFKWVJHVFKLFKWH«��6������
18� %�� :LQGVFKHLG�� 5HFKW�XQG«��6����
19� ,GHP�� /HKUEXFK�GHV�3DQGHNWHQUHFKWV��%G�� ,��)UDQNIXUW�DP�0DLQ����$XÀ��������6������
20� ,ELGHP��6������
21� %�� :LQGVFKHLG�� 5HFKW�XQG«��6����
22� ,ELGHP��6�����
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HU]HXJHQGH�RGHU� UHFKWVlQGHUQGH�.UDIW� ]X]XJHVWHKHQ³23��'LHVH�$X൵DVVXQJ� ]LHOW�
GDUDXI�DE��HV�]X�XQWHUELQGHQ��GDVV�GLH�-XULVSUXGHQ]�XQG�GLH�-XVWL]�]XP�EOR�HQ�
:HUN]HXJ� ]XU� 'XUFKVHW]XQJ� YRQ� ,QWHUHVVHQ� XQG� $QVFKDXXQJHQ� GHU� LQ� HLQHP�
JHJHEHQHQ� KLVWRULVFKHQ� 0RPHQW� YRUKHUUVFKHQGHQ� *HVHOOVFKDIWVJUXSSHQ� RGHU�
SROLWLVFKHQ� 3DUWHLHQ� JHPDFKW� ZLUG�� 1XU� HLQH� DXWRQRPH�� XQDEKlQJLJH� 5HFKWV�
ZLVVHQVFKDIW�NDQQ�LKUHU�$XIJDEH��XQEHIDQJHQH�XQG�REMHNWLY�EHJU�QGHWH�8UWHLOH�
]X� HUODVVHQ�²� GLH� GDQN� GLHVHU� (LJHQVFKDIWHQ� GHQ�$QVSUXFK� KDEHQ�� YRQ� DOOHQ�
JHIROJW�]X�ZHUGHQ�²�JHUHFKW�ZHUGHQ��'LHV�EHGHXWHW�DEHU�QLFKW��GDVV�GDV�5HFKW�
XQG� GLH� -XULVSUXGHQ]� LQ� %H]XJ� DXI� 6LWWOLFKNHLW� XQG� 0RUDO� NHLQH� $XIJDEH� ]X�
HUI�OOHQ� KlWWHQ�� 8QG� HV� ZDU� ZHQLJHQ� VR� EHZXVVW� ZLH� %HUQKDUG� :LQGVFKHLG��
GHU�ÄLP�OHW]WHQ�$EHQGURW�GHU�JHLVWLJHQ�:HOW�.DQWV�XQG�GHU�.XOWXU�GHU�*RHWKH�
]HLW� OHEWH³�24� 'DV� ZLUG� HWZD� DXV� IROJHQGHP� 6DW]� DXV� HLQHU� 5HGH�:LQGVFKHLGV�
GHXWOLFK�� Ä6R� LVW� HV� GDV� 5HFKW�� ZHOFKHV� GHU� VLWWOLFKHQ�:HOWRUGQXQJ� GHQ�%RGHQ�
EHUHLWHW�� LKUH�9HUZLUNOLFKXQJ� HUVW�P|JOLFK�PDFKW³�25� 'LH� 6DFKH� GHV�5HFKWV� VHL�
HV� DOVR��GHQ�0HQVFKHQ�)UHLKHLWVVSLHOUlXPH�]X�JHZlKUHQ��GDPLW� VLH� LKUHP�:LO�
OHQ� JHPl�� OHEHQ� N|QQHQ�� ZDV� ZLHGHUXP� GLH� 9RUDXVVHW]XQJ� I�U� GDV� 6WUHEHQ�
QDFK�6LWWOLFKNHLW�XQG�)RUWVFKULWW�ELOGH��Ä'LH�K|FKVWHQ�=LHOH�GHU�0HQVFKKHLW�ZHU�
GHQ�QXU�GXUFK�IUHLHQ�$XIVFKZXQJ�GHU�.UlIWH�HUUHLFKW��DEHU�GLHVHU�$XIVFKZXQJ�
ZlUH�QLFKW�P|JOLFK�RKQH�GDV�5HFKW��'DV�5HFKW�LVW�HV��ZHOFKHV�GHQ�%RGHQ�EHUHL�
WHW� I�U� DOOH�PHQVFKOLFKH�.XOWXU³�26�'LHVHU�$X൵DVVXQJ� IROJHQG�YHUVWHKW� VLFK�GDV�
0RUDOLVFKH� LP�5HFKW�YRQ�VHOEVW�

���5HFKWVTXHOOHQOHKUH

,P� 3DQGHNWHQOHKUEXFK� ZHUGHQ� ]ZHL� 5HFKWVTXHOOHQ� JHQDQQW�²� GDV� *HVHW]�
XQG� GDV� *HZRKQKHLWVUHFKW�� 'DV� *HVHW]� ZLUG� DOV� ÄGHU� $QVSUXFK� GHV� 6WDDWHV��
GD�� HWZDV� 5HFKW� VHLQ� VROO³27 YHUVWDQGHQ�� =ZHL� 9RUDXVVHW]XQJHQ� P�VVHQ� ODXW�
:LQGVFKHLG� I�U� GLH�:LUNVDPNHLW� YRQ�*HVHW]HQ�YRUOLHJHQ��(LQH�EHIXJWH�3HUVRQ�
RGHU� HLQ� EHIXJWHV� 2UJDQ� P�VVHQ� HV� HUODVVHQ� XQG� EHNDQQWJHPDFKW� KDEHQ�� %H�
VWUHLWHW� HLQH� 3DUWHL� YRU� *HULFKW� GLH� *HOWXQJ� HLQHV� *HVHW]HV�� VROOH� GHU� 5LFKWHU�
YRQ� $PWV� ZHJHQ� VHLQH� *�OWLJNHLW� �EHUSU�IHQ�� VR� GDVV� DOOJHPHLQH� 5HJHOQ� GHU�
%HZHLVI�KUXQJ�NHLQH�$QZHQGXQJ�IlQGHQ��

'DV� *HZRKQKHLWVUHFKW� GH¿QLHUW� :LQGVFKHLG� DOV� ÄGDVMHQLJH� 5HFKW�� ZHOFKHV�
RKQH� YRP�6WDDWH� JHVHW]W�ZRUGHQ ]X� VHLQ�� WDWVlFKOLFK� JH�EW�ZLUG³28��'HU�*UXQG�
GHU� hEXQJ� VHL� GLH� ÄhEHU]HXJXQJ� YRQ�hEHQGHQ�� GD�� GDV�� ZDV� VLH� �EHQ�� 5HFKW�

23� )�� :LDHFNHU�� 3ULYDWUHFKWVJHVFKLFKWH�GHU�1HX]HLW��*|WWLQJHQ�������6������
24� (�� :RO I��*UR�H�5HFKWVGHQNHU«��6������
25� %�� :LQGVFKHLG�� 5HFKW�XQG«��6����
26� ,GHP��'LH�$XIJDEHQ«��6������
27� ,GHP�� /HKUEXFK«��6�����
28� ,ELGHP��6����²���
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VHL³29�� 'LHVH� hEHU]HXJXQJ� ELOGH� GLH� *UXQGODJH� GHU� ELQGHQGHQ� .UDIW� GHV� *H�
ZRKQKHLWVUHFKWV�30� 'LH� hEXQJ� P�VVH� GDXHUKDIW�� JOHLFKI|UPLJ� XQG� DXI� ZDKUHU�
XQG� QLFKW� GXUFK� ,UUWXP� YHUXUVDFKWHU� hEHU]HXJXQJ� GHU� UHFKWOLFKHQ� 1RWZHQGLJ�
NHLW�EHUXKHQ��$X�HUGHP�VROOH�GLH�hEXQJ�GHU�SDUWLNXODUHQ�*HVHOOVFKDIWVJUXSSHQ�
QLFKW� ÄPLW� *UXQGODJHQ� GHU� VWDDWOLFKHQ� XQG� VLWWOLFKHQ� 2UGQXQJ³� ZLGHUVWUHLWHQ�31 
1HEHQ� GHU� hEXQJ� GHV� 9RONHV� HUNHQQW� :LQGVFKHLG� DXFK� GLH� hEXQJ� GHU� -XULV�
WHQ�� ZHOFKH� VLFK� LP� *HULFKWVJHEUDXFK� ²� 8UWHLOHQ� XQG� 5HFKWVJXWDFKWHQ� R൵HQ�
EDUW�� DQ�� +LHU� Z�UGHQ� 0LWJOLHGHU� GHV� -XULVWHQVWDQGHV� DOV� ÄQDW�UOLFKH� 9HUWUHWHU�
GHU�*HVDPWKHLW³�ZLUNHQ�32�$XI�GLHVH�:HLVH�HQWVWHKH�HLQ�ÄQHX�HU]HXJWHV�5HFKW³33��
GDV� YRQ� 5HFKWVVlW]HQ�� GLH� GXUFK� ZLVVHQVFKDIWOLFKH� %HKDQGOXQJ� GHV� YRUKDQGH�
QHQ�5HFKWV�JHIXQGHQ�ZHUGHQ��]X�XQWHUVFKHLGHQ�VHL��'LHVH�5HFKWVVlW]H�VHLHQ�NHLQ�
QHXHV�� VRQGHUQ� OHGLJOLFK� HLQ� DXIJHGHFNWHV� 5HFKW�� GHVVHQ� 5LFKWLJNHLW� YRQ� GHU�
5LFKWLJNHLW�GHU�ZLVVHQVFKDIWOLFKHQ�2SHUDWLRQHQ��GHUHQ�5HVXOWDW�HV�VHL��DEKlQJH�34

'DU�EHU� KLQDXV� YHUPHUNW�:LQGVFKHLG� ]XP�*HZRKQKHLWVUHFKW� QRFK� IROJHQ�
GHV�� $OV� *HZRKQKHLWVUHFKW� NUDIW� hEXQJ� GHU� -XULVWHQ� JHODQJWH� LQ� 'HXWVFKODQG�
GDV� U|PLVFKH�5HFKW�XQG�]ZDU� LQ�GHU�*HVWDOW� GHU�.RGL¿NDWLRQ� -XVWLQLDQV� VRZLH�
GHU� /HKUHQ� GHU� 6FKXOH� YRQ�%RORJQD� ]XU�*HOWXQJ�35� (UNHQQWQLVTXHOOHQ� GHV�*H�
ZRKQKHLWVUHFKWV� N|QQHQ� HQWZHGHU�$NWH� VHLQHU�hEXQJ� VHOEVW� RGHU� JODXEZ�UGL�
JH�=HXJQLVVH� �EHU� VHLQ�%HVWHKHQ� VHLQ�36�*HZRKQKHLWVUHFKW� KDW� QHEHQ� GHP�*H� 
VHW]HVUHFKW�JOHLFKH�.UDIW��VR�GDVV�DXFK�GLH�$XIKHEXQJ�YRQ�*HVHW]HQ�GXUFK�GDV�
*HZRKQKHLWVUHFKW�P|JOLFK� LVW�37

$XV�GHU�ZLQGVFKHLGVFKHQ�5HFKWVTXHOOHQOHKUH�ZLUG�GHXWOLFK��GDVV�HU�GHQ�JH�
VHW]HVSRVLWLYLVWLVFKHQ� 6WDQGSXQNW�� QDFK� GHP� ÄDOOHV� 5HFKW� YRP� VWDDWOLFKHQ�*H�
VHW]JHEHU� HU]HXJW�ZHUGH� XQG� VLFK� LQ� VHLQHP�%HIHKOHQ� HUVFK|SIH³38� QLFKW� WHLOWH��
$XV�GLHVHP�*UXQG�VFKHLQW�GLH�(LQVWXIXQJ�VHLQHU�/HKUH�DOV�UDWLRQDOLVWLVFKHU�*H�
VHW]HVSRVLWLYLVPXV39�QLFKW�JDQ]�]XWUH൵HQG�]X�VHLQ�

29� ,ELGHP��6�����
30� ,ELGHP��6����²���
31� ,ELGHP��6�����
32� ,ELGHP��6�����
33� ,ELGHP��6�����
34� 'HQ� 0HFKDQLVPXV� GHU� (QWVWHKXQJ� YRP� MXULVWLVFKHQ� *HZRKQKHLWVUHFKW� VFKLOGHUW� :LQG�

VFKHLG� LQ� VHLQHU� $EKDQGOXQJ� :LOOH� XQG� :LOOHQVHUNOlUXQJ�� $EJHGUXFNW� LQ�� %�� :LQGVFKHLG��
*HVDPPHOWH� 5HGHQ«�� 6�� ���²����� Ä'HU� 5LFKWHU� HQWVFKHLGHW� ZLH� HU� HQWVFKHLGHW�� QLFKW� GHVZH�
JHQ��ZHLO� HU� I�U� VHLQH� (QWVFKHLGXQJ� DQ]XZHQGHQGHQ�5HFKWV� HLQHQ�$QKDOW� ¿QGHW�� VRQGHUQ�ZHLO�
HU� QLFKW� DQGHUV� NDQQ�� (U� EULQJW� LQ� VHLQHU� (QWVFKHLGXQJ� GDV� 5HFKW�� ZHOFKHV� LQ� LKP� OHEW� ]XP�
$XVGUXFN� XQG� LVW� �EHU]HXJW� GDYRQ�� GD�� HU� GDPLW� GDV� 5HFKWH� WXW�� %OHLEW� VHLQ� 9RUJHKHQ� QLFKW�
YHUHLQ]HOW�XQG�IROJHQ�DQGHUH�5LFKWHU�GHP�JOHLFKHQ�'UDQJH��VR�LVW�GDV�*HZRKQKHLWVUHFKW�IHUWLJ�³

35� %�� :LQGVFKHLG�� /HKUEXFK«��6���²��
36� ,ELGHP��6�����
37� ,ELGHP��6�����
38� )�� :LDHFNHU�� 3ULYDWUHFKWVJHVFKLFKWH«� 6������
39� 6R�.�� /D UHQ]��0HWKRGHQOHKUH�GHU�5HFKWVZLVVHQVFKDIW��%HUOLQ�X�D��������6�����I�
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,,,��$XVOHJXQJ�GHV�5HFKWV

���$XVOHJXQJ�LP�$OOJHPHLQHQ

:LQGVFKHLG� GH¿QLHUW� GLH� $XVOHJXQJ� DOOJHPHLQ� DOV� Ä'DUOHJXQJ� GHV� ,QKDOWV�
GHV� 5HFKWV³40�� 6LH� HUIROJH� DXI� GHP� :HJH� IUHLHU� 8QWHUVXFKXQJ� XQG� VHL� HLQH�
.XQVW��'HU�$XVOHJXQJ�XQWHUOLHJHQ�VRZRKO�*HVHW]H�DOV�DXFK�6lW]H�GHV�*HZRKQ�
KHLWVUHFKWV��%HL�GHU�8QWHUVXFKXQJ�YRQ�*HVHW]HQ�KDEH�VLH�]ZHL�)UDJHQ�]X�NOlUHQ�
²� �ÄGHQ� YRQ� GHP� *HVHW]JHEHU� JHEUDXFKWHQ� :RUWHQ� JHJHQ�EHU�� GHQ� 6LQQ� ]XU�

*HOWXQJ�]X�EULQJHQ��ZHOFKHQ�HU�PLW�GLHVHQ�:RUWHQ�KDW�YHUELQGHQ�ZROOHQ³�41 
²� �ÄKLQWHU�GHP�6LQQH��ZHOFKHQ�GHU�*HVHW]JHEHU�KDW�DXVGU�FNHQ�ZROOHQ��GHVVHQ�

HLJHQWOLFKHQ�*HGDQNHQ�KHUYRU]X]LHKHQ³�42

%HL�GHU�$XVOHJXQJ�GHV�*HZRKQKHLWVUHFKWV� VWHOOH� VLFK�QXU�GLH�]ZHLWH�)UDJH��
HV�HQWIDOOH�DOVR�GLH�6XFKH�QDFK�GHP�6LQQ�GHU�:RUWH��'LHV�VHL�HLQH�.RQVHTXHQ]�
GHU� (UVFKHLQXQJVIRUP� GHV�*HZRKQKHLWVUHFKWV�� ZHOFKHV� QLFKW� ÄGLH�PHQVFKOLFKH�
5HGH�LVW³�43�+LHU�LVW�DQ]XPHUNHQ��GDVV�GDV�YRQ�-XULVWHQ�]�%��LQ�*HULFKWVXUWHLOHQ�
JHVFKD൵HQH�*HZRKQKHLWVUHFKW�QLFKW�DQGHUV�DOV�*HVHW]H�VSUDFKOLFK�JHIDVVW�ZLUG��
ZDV�:LQGVFKHLG��EHUVHKHQ�]X�KDEHQ�VFKHLQW�

���(UNHQQWQLV�GHV�6LQQV�YRQ�*HVHW]HVWH[WHQ

$OV�0LWWHO�]XU�(UI�OOXQJ�GHU�HUVWHQ�$XIJDEH�VWHKHQ� ODXW�:LQGVFKHLG�JUDP�
PDWLVFKH�XQG�ORJLVFKH�$XVOHJXQJ�]XU�9HUI�JXQJ��'LH�JUDPPDWLVFKH�$XVOHJXQJ�
VHL�DXI�GHQ�6SUDFKJHVHW]HQ�JHJU�QGHW��DXV�ZHOFKHQ�VLFK�VRZRKO�GLH�%HGHXWXQJ�
GHU� HLQ]HOQHQ�:RUWH� I�U� VLFK� DOV� DXFK� GHU� 6LQQ�� LQ� ZHOFKHP� GLH�:RUWH� ]XHL�
QDQGHU� LQ� 9HUELQGXQJ� VWHKHQ�� HUJlEHQ�44� 'LHVHU� $XVOHJXQJVNDQRQ�ZLUG� LQ� GHU�
KHXWLJHQ�0HWKRGHQOHKUH� lKQOLFK�GDUJHVWHOOW� XQG� DXFK� DOV� JUDPPDWLVFKH�$XVOH�
JXQJ�EH]HLFKQHW�

:HQQ� GHU� DXI� GHP�:HJH� GHU� JUDPPDWLVFKHQ� $XVOHJXQJ� JHZRQQHQH� 6LQQ�
XQYHUVWlQGOLFK� RGHU� XQVLFKHU� LVW�� NRPPH� GLH� ORJLVFKH� $XVOHJXQJ� ]XU� $QZHQ�
GXQJ�� =XU� ORJLVFKHQ� $XVOHJXQJ� ]lKOHQ� QDFK� :LQGVFKHLG� DOOH� 5HVXOWDWH�� GLH�

40� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
41� ,ELGHP��6�����
42� ,ELGHP��6�����
43� ,ELGHP��6�����
44� ,ELGHP��6�����
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QLFKW� QXU�PLW�+LOIH� YRQ� EOR�HQ�6SUDFKJHVHW]HQ� HUODQJW�ZHUGHQ�45�'HU� ,QWHUSUHW�
VROOH�]XQlFKVW�GHQ��EULJHQ�,QKDOW�GHV�DXV]XOHJHQGHQ�*HVHW]HV�]XU�+LOIH�]LHKHQ��
)HUQHU�VHLHQ�DXFK�DQGHUH�*HVHW]H�GHVVHOEHQ�RGHU�DQGHUHU�*HVHW]JHEHU��LQVRZHLW�
ÄHLQH�JHLVWLJH�(LQKHLW�]ZLVFKHQ�GLHVHQ�DQGHUHQ�XQG�GHP�DXV]XOHJHQGHQ�*HVHW]�
DQJHQRPPHQ�ZHUGHQ�NDQQ³46�]X�EHU�FNVLFKWLJHQ��'LHVH�$XVOHJXQJVPHWKRGH�LVW�
DXV�KHXWLJHU�6LFKW�GHU�V\VWHPDWLVFKHQ�$XVOHJXQJ�]XRUGQHQ�

:HQQ�MHGRFK�DXFK�GHU�JHVFKLOGHUWH�V\VWHPDWLVFKH�$QVDW]�]X�NHLQHP�EHIULHGL�
JHQGHQ�5HVXOWDW� I�KUW�� VROOH� GHU�$XVOHJHU� ÄVLFK�XQWHU�%HDFKWXQJ� DOOHU� HUUHLFKED�
UHQ�0RPHQWH�P|JOLFK�YROOVWlQGLJ�LQ�GLH�6HHOH�GHV�*HVHW]JHEHUV�KLQHLQGHQNHQ��MH�
YROOVWlQGLJHU�GLHV�JHOLQJW��PLW�GHVWR�JU|�HUHU�6LFKHUKHLW�ZLUG�HU��GHQ�6LQQ�GHU�YRQ�
GHP�*HVHW]JHEHU�JHEUDXFKWHQ�:RUWH�]X�EHVWLPPHQ�LP�6WDQGH�VHLQ³�47 

%HL� GHP� Ä+LQHLQGHQNHQ³� VHL� YRU� DOOHP� DXI� GHQ� ]XU�=HLW� GHV�(UODVVHQV� GHV�
QHXHQ�*HVHW]HV� YRUKDQGHQHQ�5HFKWV]XVWDQG�5�FNVLFKW� ]X� QHKPHQ��'LHVH�9RU�
JHKHQVZHLVH�LVW�DXV�KHXWLJHU�6LFKW�GHU�KLVWRULVFKHQ�$XVOHJXQJ�]X]XRUGQHQ��$XI�
ZHOFKH� NRQNUHWH� :HLVH� VLFK� GHU� 5HFKWV]XVWDQG� LP� =HLWSXQNW� GHV� *HVHW]HVHU�
ODVVHV� DXI� GLH� $XVOHJXQJ� GHV� QHXHQ� *HVHW]HV� DXVZLUNW�� I�KUW� :LQGVFKHLG� DQ�
GLHVHU�6WHOOH� OHLGHU�QLFKW�QlKHU�DXV�

)HUQHU� VROOH�PDQ� DXFK� GHQ� =ZHFN��ZHOFKHQ� GHU�*HVHW]JHEHU�PLW� GHP�*H�
VHW]�KDW�HUUHLFKHQ�ZROOHQ��EHDFKWHQ��'LHVHU��DOV�ratio legis�EH]HLFKQHW��VROOH�PLW�
occasio legis� �lX�HUH� 9HUDQODVVXQJ� GHV� *HVHW]HV�� XQG� ratio juris� �GHU� HLJHQW�
OLFKH�*HGDQNH� RGHU� 3ULQ]LS� GHV�*HVHW]HV�� QLFKW� YHUZHFKVHOW� ZHUGHQ�48� 1lKHUH�
$QZHLVXQJHQ�]XP�*HEUDXFK�GLHVHV�$XVOHJXQJVPLWWHOV�ZHUGHQ�OHLGHU�QLFKW�GDU�
JHVWHOOW��'LH�bKQOLFKNHLW�GLHVHU�0HWKRGH�]XU�KHXWLJHQ�WHOHRORJLVFKHQ�$XVOHJXQJ�
OLHJW�DEHU�DXI�GHU�+DQG�

'DV�QlFKVWH�ZLFKWLJH�0RPHQW�VHL�GHU�:HUW�GHV�5HVXOWDWV��+LHU�VHL�DQ]XQHK�
PHQ�� GDVV� ÄGHU� *HVHW]JHEHU� HKHU� HWZDV� %HGHXWHQGHV� XQG� $QJHPHVVHQHV�� DOV�
/HHUHV� XQG� 8QSDVVHQGHV� KDEH� VDJHQ� ZROOHQ³�49� +LHU� VFKHLQW�:LQGVFKHLG� VWLOO�
VFKZHLJHQG� DQJHQRPPHQ� ]X� KDEHQ�� GDVV� VLFK� DXV� GHP� *HVHW]� HLQH� REMHNWLYH�
:HUWRUGQXQJ� HUJLEW�� VRQVW� KlWWH�PDQ� NHLQHQ� UHFKWOLFKHQ�0D�VWDE�� DQ�ZHOFKHP�
PDQ� �EHUSU�IHQ� N|QQWH�� RE� GHU� :HUW� GHV� 5HVXOWDWV� DQJHPHVVHQ� LVW� XQG� ]XP�
*HVHW]� SDVVW�� $QGHUH� GHQNEDUH� 0D�VWlEH� N|QQWHQ� HWZD� GLH� VXEMHNWLYH� :HU�
WHKLHUDUFKLH� GHV� ,QWHUSUHWHQ� RGHU� GLH� YRQ� LKP� HUNDQQWH� :HUWHKLHUDUFKLH� GHU�
*HVHOOVFKDIWVPHKUKHLW� VHLQ�� GLHVH� KDWWH�:LQGVFKHLG� MHGRFK� VLFKHUOLFK� QLFKW� LP�
6LQQH�� $X൵lOOLJ� LVW� KLHU� GLH� $OOJHPHLQKHLW� XQG�8QEHVWLPPWKHLW� GHU� .DWHJRULH�
GHV� :HUWV� GHV� 5HVXOWDWV�� %HPHUNHQVZHUWHUZHLVH� ZHFNW� VLH� $VVR]LDWLRQHQ� PLW�
GHU�:HUWXQJVMXULVSUXGHQ]��ZHOFKH�²�]XPLQGHVW�YHUEDO�²�JHJHQ�GLH�%HJUL൵V�
MXULVSUXGHQ]�JHULFKWHW�ZDU�

45� ,ELGHP��6�����
46� ,ELGHP��6�����
47� ,ELGHP��6�����
48� ,ELGHP��6�����
49� ,ELGHP��6�����
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$OV�GHQ�OHW]WHQ�+LQZHLV�I�U�GHQ�,QWHUSUHWHQ�I�KUW�:LQGVFKHLG�GLH�5HJHO�DQ��
GDVV� ÄLP�=ZHLIHO� I�U� GLH� JHULQJHUH�$EZHLFKXQJ� YRP� EHVWHKHQGHQ�5HFKWH� XQG�
I�U�GLH�PLOGHUH�0HLQXQJ³50�]X�HQWVFKHLGHQ� LVW�

'LH� $QZHQGXQJ� YRQ� GHQ� REHQ� JHVFKLOGHUWHQ� 5HJHOQ� I�KUH� MHGRFK� RIW� ]X�
NHLQHP� VLFKHUHQ� 5HVXOWDW�� ,Q� GLHVHP� )DOO� P�VVH� PDQ� VLFK� PLW� EOR�HU� :DKU�
VFKHLQOLFKNHLW� EHJQ�JHQ�51� (V� LVW� DQ]XQHKPHQ�� GDVV� :LQGVFKHLG� GLHVH� :DKU�
VFKHLQOLFKNHLW�DXI�GLH�5LFKWLJNHLW�GHU�$QWZRUW�DXI�GLH�)UDJH�EH]LHKW��RE�GDV�5H�
VXOWDW�GHU�$XVOHJXQJ�ZLUNOLFK�GHP�6LQQ��ÄZHOFKHQ�GHU�*HVHW]JHEHU�PLW�GHQ�YRQ�
LKP�JHEUDXFKWHQ�:RUWHQ�YHUEXQGHQ�KDW³�HQWVSULFKW�52�'HPQDFK�VLQG�QXU�VROFKH�
$XVOHJXQJVUHVXOWDWH�ZDKU��GLH�VLFK�PLW�GLHVHP�6LQQ�GHFNHQ��XQG�XQZDKU�VROFKH��
GLH�LKP�QLFKW�HQWVSUHFKHQ��:DV�PDQ�DQ�GLHVHU�6WHOOH�XQWHU]XVWHOOHQ�EUDXFKW�� LVW�
GLH� UHDOH� ([LVWHQ]� GHV� JHVHW]JHEHULVFKHQ�:LOOHQV�� VRQVW� ZlUH� GLHVH� )UDJH� JH�
JHQVWDQGVORV�� :DQQ� LVW� DEHU� XQVHU� $XVOHJXQJVUHVXOWDW� LP� 6LQQH� :LQGVFKHLGV�
DOV� VLFKHU� XQG�ZDQQ� QXU� DOV�ZDKUVFKHLQOLFK� ]X� TXDOL¿]LHUHQ"�:HQQ�PDQ� QLFKW�
DQQHKPHQ�ZLOO��GDVV�DX�HU�$XVOHJXQJ�QRFK�ZHLWHUH�(UNHQQWQLVTXHOOHQ�GHV�:LO�
OHQV� GHV� *HVHW]JHEHUV� ]XU� 9HUI�JXQJ� VWHKHQ�²� XQG�:LQGVFKHLG� JLEW� NHLQHQ�
$QODVV�I�U�GLHVH�$QQDKPH�²�GDQQ�LVW�GDV�$XVOHJXQJVUHVXOWDW�DOV�VLFKHU�]X�EH�
]HLFKQHQ��ZHQQ� HV� HLQGHXWLJ� LVW� XQG� VRPLW� DOV� HLQ]LJHV�$QVSUXFK�*HOWXQJ� KDW��
6LQG�GHPJHJHQ�EHU�PHKUHUH�5HVXOWDWH�YRUKDQGHQ��GLH�GLHVHQ�$QVSUXFK�JHOWHQG�
PDFKHQ� N|QQHQ�� XQG� NHLQHP� RKQH� =ZHLIHO� GHU�9RU]XJ� JHJHEHQ�ZHUGHQ� NDQQ��
GDQQ� LVW�GDV�JHZlKOWH�$XVOHJXQJVUHVXOWDW�QXU�DOV�GDV�ÄZDKUVFKHLQOLFK�ULFKWLJH³�
]X� EH]HLFKQHQ�� 2E� :LQGVFKHLG� HV� JHQDX� LQ� GLHVHP� 6LQQH� JHPHLQW� KDW�� OlVVW�
VLFK� DOOHUGLQJV� ²� PDQJHOV� QlKHUHU� $XVI�KUXQJHQ� KLHU]X� ²� QLFKW� HLQGHXWLJ�
IHVWVWHOOHQ��)HVW�VWHKW�QXU��ZDV�HU�QLFKW�JHPHLQW�KDW�XQG�]ZDU��GDVV�GHP��DXI]X�
GHFNHQGHP�� ,QKDOW� GHV�*HVHW]HV� VHOEVW� GLH� (LJHQVFKDIW� GHU�:DKUKDIWLJNHLW� ]X�
JHVFKULHEHQ�ZHUGHQ�NDQQ��'LHV�Z�UGH� LQ�GLH�5LFKWXQJ�GHV�1DWXUUHFKWV�JHKHQ��
GHVVHQ�REMHNWLYH�([LVWHQ]�HU�DXVGU�FNOLFK�DEOHKQW�53

'LH�$X൵DVVXQJ�GHU�$XVOHJXQJ�DOV�HLQ�Ä+LQHLQGHQNHQ� LQ�GLH�6HHOH�GHV�*H�
VHW]JHEHUV³�PDJ�YRQ�HLQHP�JHZLVVHQ�3V\FKRORJLVPXV�]HXJHQ��GHU�GLH�([LVWHQ]�
HLQHV� WDWVlFKOLFKHQ� :LOOHQV� GHV� *HVHW]JHEHUV� XQWHUVWHOOW�� 'LHVH� $QQDKPH� LVW�
LQVEHVRQGHUH� EHL� NROOHJLDOHQ�*HVHW]JHEXQJVRUJDQHQ� VHKU� ]ZHLIHOKDIW��9RQ� GLH�
VHP� 6WDQGSXQNW� DXV� NDQQ�PDQ�ZLH� /DUHQ]� GHQ�$XVOHJXQJVSUR]HVV� EHL�:LQG�
VFKHLG� DOV� HLQH� HPSLULVFKH�:LOOHQVIRUVFKXQJ�DX൵DVVHQ�²�GLH�6XFKH�QDFK�GHP�
ZLUNOLFKHQ� ,QKDOW� GHV� UHDOHQ�:LOOHQV� GHV� *HVHW]JHEHUV� DOV� HLQHP� KLVWRULVFKHQ�
)DNWXP�54� 'DV� HUVFKHLQW� QDW�UOLFK� HKHU� DOV� HLQ� OHEHQVIHUQHV� .RQ]HSW�� 6HOEVW��
ZHQQ�PDQ�YRP�0RGHOO�HLQHV�HLJHQPlFKWLJHQ�(LQ]HOKHUUVFKHUV�DOV�*HVHW]JHEHU�
DXVJHKW��LVW�HV�XQP|JOLFK��GDVV�HU�GHQ�,QKDOW�DOOHU�JHOWHQGHQ�*HVHW]H�LP�(LQ]HO�
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QHQ�NHQQW��8QG�ZDV�HU�QLFKW�NHQQW��NDQQ�HU�DXFK�QLFKW� WDWVlFKOLFK� �LP�SV\FKR�
ORJLVFKHQ�6LQQH��ZROOHQ��'LH�$X൵DVVXQJ�GHU�$XVOHJXQJ�DOV�HLQ�Ä+LQHLQGHQNHQ�
LQ� GLH�6HHOH� GHV�*HVHW]JHEHUV³� NDQQ�PDQ� DEHU� DXFK� DOV� HLQH�0HWDSKHU� YHUVWH�
KHQ��6LH�ELOGHW�GDQQ�QXU�HLQH�KLOIUHLFKH�)LNWLRQ��ZHOFKH�EHVDJW��GDVV�KLQWHU�GHP�
5HFKWVJDQ]HQ�HLQ�UDWLRQDOHU�*HVHW]JHEHU��GHU�$XWRU�DOOHU�*HVHW]H�LVW��VWHKW��'D�
GXUFK�JHZLQQW�PDQ�GLH�0|JOLFKNHLW�� GDV�5HFKWVJDQ]H� DOV� HLQH�JHLVWLJH�(LQKHLW�
XQG� GDPLW� HLQ� 6\VWHP� ]X� EHKDQGHOQ�� 'LHVH� $X൵DVVXQJ� GLHQW� DOV� WKHRUHWLVFKH�
*UXQGODJH� I�U�GLH�$QZHQGXQJ�YRQ�$XVOHJXQJVPHWKRGHQ��GLH�RKQH�:HUWXQJHQ�
QLFKW� DXVNRPPHQ� N|QQHQ� �]�%�� $QDORJLHVFKOXVV�� XQG� GLH� NHLQH� /HJLWLPDWLRQ�
KlWWHQ��ZHQQ�PDQ� GDV�5HFKWVJDQ]H� OHGLJOLFK� DOV� HLQH� EOR�H�$QVDPPOXQJ� YHU�
VFKLHGHQHU�9RUVFKULIWHQ�YHUVWHKHQ�Z�UGH�

���%HULFKWLJXQJ�XQG�(UJlQ]XQJ�GHV�5HFKWVVDW]HV 
und ihre Grenzen

D��%HULFKWLJXQJ�XQG�(UJlQ]XQJ

'LH�ORJLVFKH�$XVOHJXQJ�NDQQ�:LQGVFKHLG�]XIROJH�QLFKW�QXU�]XU�%HVWLPPXQJ�
GHV�ZDKUHQ�6LQQHV�GHV�XQNODUHQ�$XVGUXFNV�GHV�*HVHW]HV�GLHQHQ��VLH�NDQQ�DXFK�
ÄGHQ� XQYROOVWlQGLJHQ� $XVGUXFN� HUJlQ]HQ� XQG� GHQ� XQULFKWLJHQ� EHULFKWLJHQ³�55 
'HU�$XVGUXFN�GHV�*HVHW]JHEHUV�N|QQH�DXI�GUHL�YHUVFKLHGHQH�:HLVHQ�YHUIlOVFKW�
VHLQ��ÄHU�NDQQ�DXI�0HKU�JHKHQ��DOV�GHU�*HVHW]JHEHU�KDW�VDJHQ�ZROOHQ��RGHU�DXI�
:HQLJHU��RGHU�DXI�HWZDV�TXDOLWDWLY�$QGHUHV³�56�$OV�0LWWHO�]XU�%HULFKWLJXQJ�GHV�
XQYROONRPPHQHQ� $XVGUXFNV� GHV� *HVHW]JHEHUV� QHQQW� :LQGVFKHLG� GUHL� $UWHQ�
GHU�$XVOHJXQJ��GLH�HLQVFKUlQNHQGH��GLH�DXVGHKQHQGH�XQG�GLH�DElQGHUQGH�$XV�
OHJXQJ��+LHU� LVW� GLH�)UDJH� ]X� VWHOOHQ��ZDV�GHQ�*HJHQVWDQG�GHU�(LQVFKUlQNXQJ��
GHU�$XVGHKQXQJ� RGHU� GHU�$ElQGHUXQJ� ELOGHQ� VROO"�'LHVHU�*HJHQVWDQG� VFKHLQW�
I�U�:LQGVFKHLG�GDV�5HVXOWDW�GHU�JUDPPDWLVFKHQ�$XVOHJXQJ�]X�VHLQ��7UL൵W�GLHVH�
,QWHUSUHWDWLRQ�GHU�YRQ�:LQGVFKHLG�DXIJHVWHOOWHQ�*UXQGVlW]H�]X�� HUJLEW� VLFK�GD�
UDXV� IROJHQGHV�%LOG��%HL� GHU� DXVGHKQHQGHQ�$XVOHJXQJ�ZHUGHQ�5HFKWVVlW]H� DXI�
6DFKYHUKDOWH��GLH�QLFKW�XQWHU�GLH�JUDPPDWLVFK�DXVJHOHJWHQ�7DWEHVWDQGVPHUNPD�
OH� IDOOHQ��DQJHZHQGHW�� ,P�)DOO�GHU�HLQVFKUlQNHQGHQ�$XVOHJXQJ�ZHUGHQ�5HFKWV� 
VlW]H�DXI�6DFKYHUKDOWH��GLH�XQWHU�GLH�JUDPPDWLVFK�DXVJHOHJWHQ�7DWEHVWDQGVPHUN�
PDOH� IDOOHQ�� QLFKW� DQJHZHQGHW�� 'LH� DElQGHUQGH� $XVOHJXQJ� I�KUW� EHLGH� )ROJHQ�
KHUEHL��KLHU�NRPPW�HV�DOVR�]XU�$QZHQGXQJ�GHV�5HFKWVVDW]HV�DXI�6DFKYHUKDOWH��
GLH� QLFKW� XQWHU� GLH� JUDPPDWLVFK� DXVJHOHJWHQ� 7DWEHVWDQGVPHUNPDOH� IDOOHQ�� XQG�
]XJOHLFK�]XU�1LFKWDQZHQGXQJ�GHVVHOEHQ�5HFKWVVDW]HV�DXI�PDQFKH�6DFKYHUKDOWH�� 
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56� ,ELGHP��6�����



Recht und Auslegung… 113

GLH� XQWHU� GLH� JUDPPDWLVFK� DXVJHOHJWH� 7DWEHVWDQGVPHUNPDOH� GLHVHV� 6DW]HV� IDO�
OHQ�� :LQGVFKHLG� WUL൵W� EHL� GHU� $XVOHJXQJ� NHLQH� 8QWHUVFKHLGXQJ� ]ZLVFKHQ� GHU�
7DWEHVWDQGV��XQG�GHU�5HFKWVIROJHQVHLWH GHU�1RUP��HV�LVW�DOVR�DQ]XQHKPHQ��GDVV�
GLH� %HULFKWLJXQJ� EHLGH� 6HLWHQ� EHWUH൵HQ� NDQQ�� 'DPLW� VLQG� GLH� JHVFKLOGHUWHQ�
9HUKlOWQLVVH� I�U�GLH�5HFKWVIROJHVHLWH� HLQHV�5HFKWVVDW]HV�DQDORJLVFK�²�G�K��GDV�
$XVPD��GHU�DXI�GHP�:HJH�GHU� ORJLVFKHQ�$XVOHJXQJ�EHVWLPPWHQ�)ROJHQ�N|QQ�
WH�ZHLWHU�� HQJHU�RGHU� ]XP�7HLO� HQJHU�XQG�]XP�7HLO�ZHLWHU� DOV� GDV�$XVPD��GHU�
DXIJUXQG� GHU� JUDPPDWLVFKHQ�$XVOHJXQJ� EHVWLPPWHQ� )ROJHQ� VHLQ�� (V� LVW� GDEHL�
QLFKW�DXV]XVFKOLH�HQ��GDVV�HLQH�1RUP�DXI�GHU�7DWEHVWDQGVVHLWH�DXVJHGHKQW��HLQ�
JHVFKUlQNW� RGHU� DEJHlQGHUW� XQG� JOHLFK]HLWLJ� HLQH� YRQ� GLHVHQ� 0RGL¿NDWLRQHQ�
�DEHU�QLFKW�XQEHGLQJW�GLHVHOEH�� I�U�GLH�5HFKWVIROJHVHLWH�YRUJHQRPPHQ�ZLUG�

.HLQH� .ODUKHLW� EHVWHKW� �EHU� GHQ� 8QWHUVFKLHG� ]ZLVFKHQ� (UJlQ]XQJ� XQG�
%HULFKWLJXQJ�� 0|JOLFKHUZHLVH� EH]LHKW� VLFK� GLH� %HULFKWLJXQJ� DXI� GLH� LQ� HLQHP�
5HFKWVVDW]�EHUHLWV�HQWKDOWHQHQ�0HUNPDOH�RGHU�)ROJHQ��GLH� OHGLJOLFK�PRGL¿]LHUW�
ZHUGHQ�� ZRKLQJHJHQ� GXUFK� (UJlQ]XQJ� JDQ]� QHXH�0HUNPDOH� RGHU� )ROJHQ� KLQ�
]XJHI�JW� �ÄKLQHLQJHOHVHQ³�� ZHUGHQ�� (V� P�VVWH� GD]X� QDW�UOLFK� HLQ� KLQUHLFKHQ�
GHU�*UXQG�YRUOLHJHQ�²�G�K��HV�P�VVWH�DXV�GHP�7H[W]XVDPPHQKDQJ�HUVLFKWOLFK�
VHLQ��GDVV�GHU�*HVHW]JHEHU� VLFK�HLQHV�XQYROONRPPHQHQ�$XVGUXFNV�EHGLHQW�KDW��
:LQGVFKHLG�NOlUW�GLHVH�)UDJHQ� OHLGHU�QLFKW�JHQDXHU�DXI�

E��*UHQ]HQ�GHU�%HULFKWLJXQJ�XQG�(UJlQ]XQJ

'LH�*UHQ]HQ�GHU�%HULFKWLJXQJ�XQG�(UJlQ]XQJ� IDVVW�:LQGVFKHLG� LQ� IROJHQ�
GHP�6DW]��Ä>«@�HQWVSUHFKHQ�GLH�YRP�*HVHW]JHEHU�JHEUDXFKWHQ�:RUWH�GHP�6LQ�
QH��ZHOFKHQ HU� KDW� DXVGU�FNHQ�ZROOHQ�� �EHUKDXSW� QLFKW�� VR� JLOW� ]ZDU� QLFKW�ZDV�
HU� JHVDJW� KDW�� ZHLO� HU� KDW� HV� QLFKW� VDJHQ� ZROOHQ�� DEHU� DXFK� QLFKW�� ZDV� HU� KDW�
VDJHQ�ZROOHQ��ZHLO� HU� HV�QLFKW�JHVDJW�KDW�³57�+LHU� VHW]W�:LQGVFKHLG� VWLOOVFKZHL�
JHQG� YRUDXV�� GDVV� GHU� ,QWHUSUHW� GHQ� 6LQQ� GHV� 5HFKWVVDW]HV�� GHQ� GHU� *HVHW]�
JHEHU� KDW� DXVGU�FNHQ� ZROOHQ�� WURW]� GHU� PLVVOXQJHQHQ� )RUPXOLHUXQJ� GHU� 9RU�
VFKULIW� NHQQHQOHUQHQ� NDQQ�� 'LHVHU� HLJHQWOLFK� LQWHQGLHUWH� 6LQQ� LVW� MHGRFK� QXU�
GXUFK�$XVOHJXQJ�GHU�PLVVOXQJHQHQ�9RUVFKULIW�]X�JHZLQQHQ��'LH�JUDPPDWLVFKH�
$XVOHJXQJ� NDQQ� HV� QLFKW� VHLQ�� ZHLO� JHUDGH� LKU� (UJHEQLV� PLW� GHP� 6LQQ�� GHQ�
GHU� *HVHW]JHEHU� KDW� DXVGU�FNHQ� ZROOHQ�� QLFKW� �EHUHLQVWLPPW�� (V� LVW� DOVR� DQ�
]XQHKPHQ�� GDVV� HV� VLFK� KLHU� XP� ORJLVFKH� $XVOHJXQJ�� DOV� GLH�� GLH� �EHU� EOR�H�
6SUDFKJHVHW]H� KLQDXVJHKW�� KDQGHOW58�� 'DUDXV� IROJW�� GDVV� GDV� (UJHEQLV� GHU� ORJL�
VFKHQ�$XVOHJXQJ� QXU� GDQQ� EHDFKWHW� ZHUGHQ� NDQQ�� ZHQQ� HV� GHP� (UJHEQLV� GHU�
JUDPPDWLVFKHQ�$XVOHJXQJ�QLFKW�ZLGHUVSULFKW��PLW�DQGHUHQ�:RUWHQ�²�ZHQQ�HV�
PLW� GLHVHP� QRFK� YHUHLQEDU� LVW�� $XI� GLHVH�:HLVH� ZLUG� I�U� GLH� $QZHQGXQJ� GHU�
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5HVXOWDWH�GHU� ORJLVFKHQ�$XVOHJXQJ�HLQH�*UHQ]H�EHVWLPPW��XQG�]ZDU� LQ�*HVWDOW�
GHU�9HUHLQEDUNHLW�PLW�GHP�:RUWODXW�GHV�*HVHW]HVWH[WHV��

:DQQ� LVW�GDV�(UJHEQLV�GHU� ORJLVFKHQ�$XVOHJXQJ�PLW�GHP�:RUWODXW�GHV�*H�
VHW]HVWH[WHV� QRFK� YHUHLQEDU"�'HU�$XVGUXFN� GHV�*HVHW]JHEHUV� NDQQ� ODXW�:LQG�
VFKHLG�DQKDQG�GHU� ORJLVFKHQ�$XVOHJXQJ�QXU�ÄLQ�GLHVHU�RGHU� MHQHU�%H]LHKXQJ³59 
YHUEHVVHUW� ZHUGHQ�� 'LHVH� 5HJHO� NDQQ� PDQ� IROJHQGHUPD�HQ� LQWHUSUHWLHUHQ�� 6LH�
YHUELHWHW� HV�� EHL� DElQGHUQGHU�$XVOHJXQJ� DOOH�0HUNPDOH� HLQHU�1RUP� VR� DXV]X�
OHJHQ��GDVV�HV�]X�JDU�NHLQHU�$QZHQGXQJ�GLHVHU�1RUP�DXI�6DFKYHUKDOWH��ZHOFKH�
XQWHU� GLHVH�1RUP� IDOOHQ��ZHQQ� VLH� JUDPPDWLVFK� DXVJHOHJW�ZLUG�� NRPPW��$QD�
ORJ� JLOW� GDV� DXFK� I�U� GLH� )ROJHQ� HLQHV� 5HFKWVVDW]HV�� (V� NDQQ� DOVR� ]X� NHLQHU�
JlQ]OLFKHQ� 9HUODJHUXQJ� GHV� $QZHQGXQJVEHUHLFKV� RGHU� bQGHUXQJ� DOOHU� )ROJHQ�
HLQHU� 1RUP� NRPPHQ�� ,QZLHZHLW� LP� hEULJHQ� HLQH� $EZHLFKXQJ� YRP� (UJHEQLV�
GHU� JUDPPDWLVFKHQ� $XVOHJXQJ� XQG� LQVEHVRQGHUH� ZLH� VWDUN� HLQH� 1RUP� DXVJH�
GHKQW�RGHU� HLQJHVFKUlQNW�ZHUGHQ�NDQQ�� OlVVW� VLFK� in abstracto� QLFKW�JHQDX�EH�
VWLPPHQ�� ZHVZHJHQ�:LQGVFKHLG� HV� YHUQ�QIWLJHUZHLVH� QLFKW� YHUVXFKW� KDW�� 'LH�
*UHQ]H�VROO�PDQ�VLFK�GHVKDOE�DOV�HLQ�6WUHLIHQ�HKHU�GHQQ�DOV�HLQH�/LQLH�YRUVWHO�
OHQ��'HU�KHXWLJHQ�:RUWODXWJUHQ]H��ZHOFKH�GLH�$XVOHJXQJ�YRQ�GHU�$QDORJLH�DE�
JUHQ]W�� LVW�GLH�*UHQ]H�:LQGVFKHLGV� LQ� LKUHP�*UXQGNRQ]HSW� LQ�JHZLVVHU�:HLVH�
lKQOLFK��%HLGH�*UHQ]HQ�EDXHQ�QlPOLFK�DXI�GHP�0D�VWDE�GHU�9HUHLQEDUNHLW�GHU�
$XVOHJXQJVHUJHEQLVVH�PLW�GHP�:RUWODXW�GHV�*HVHW]HVWH[WHV�DXI�

'DV�5HVXOWDW� GHU� ORJLVFKHQ�$XVOHJXQJ� LVW�� DXFK�ZHQQ� HV�ZHJHQ� GHU�:RUW�
ODXWJUHQ]H� VHOEVW� QLFKW� DQ]XZHQGHQ� LVW�� WURW]GHP� YRQ� %HGHXWXQJ�²� HV� I�KUW�
QlPOLFK� ]XU�8QDQZHQGEDUNHLW� GHV�(UJHEQLVVHV� GHU� JUDPPDWLVFKHQ�$XVOHJXQJ��
Ä>«@�VR�JLOW�]ZDU�QLFKW�ZDV�HU�JHVDJW�KDW��ZHLO�HU�KDW�QLFKW�VDJHQ�ZROOHQ�>«@³60��
'DVV�GHU�*HVHW]JHEHU� HWZDV�KDW�QLFKW� VDJHQ�ZROOHQ�� NDQQ�GHU� ,QWHUSUHW� JOHLFK�
ZRKO�QXU�DXIJUXQG� ORJLVFKHU�$XVOHJXQJ� IHVWVWHOOHQ��+LHU�ZLUG�DOVR�HLQH�DQGHUH�
*UHQ]H�JHVHW]W�²�LQ�GLHVHP�)DOO�ZLUG�GDV�(UJHEQLV�GHU�JUDPPDWLVFKHQ�$XVOH�
JXQJ�GXUFK�GDV�(UJHEQLV�GHU� ORJLVFKHQ�$XVOHJXQJ�JHVSHUUW�

:LQGVFKHLG� VFKUHLEW� DXVGU�FNOLFK�NHLQH�/|VXQJ� I�U�GLH�6LWXDWLRQ�YRU�� GDVV�
GLH�JUDPPDWLVFKH�XQG�GLH� ORJLVFKH�$XVOHJXQJ� LKUH�$QZHQGEDUNHLW� JHJHQVHLWLJ�
DXVVFKOLH�HQ�� 6WUHQJ� JHQRPPHQ�P�VVWH� GHU� ,QWHUSUHW� GHQ� DXVJHOHJWHQ� 5HFKWV�
VDW]� I�U� XQDQZHQGEDU� HUNOlUHQ�� (V� ZlUH� MHGRFK� ZRKO� LP� 6LQQH�:LQGVFKHLGV��
GDVV�]XHUVW�YHUVXFKW�ZLUG��HLQHQ�$XVJOHLFK�]ZLVFKHQ�GHQ�EHLGHQ�$XVOHJXQJVUH�
VXOWDWHQ� ]X�¿QGHQ�� LQGHP�GHU� DQKDQG�GHU� ORJLVFKHQ�$XVOHJXQJ� HUNDQQWH�:LOOH�
GHV�*HVHW]JHEHUV� LQ�GHP�0D��� LQ�ZHOFKHP�HV�GLH�:RUWODXWJUHQ]H�]XOlVVW�� UHD�
OLVLHUW�ZLUG�

59� %�� :LQGVFKHLG�� /HKUEXFK«��6����²���
60� ,ELGHP��6�����



Recht und Auslegung… 115

���(UNHQQWQLV�GHV�HLJHQWOLFKHQ�*HGDQNHQV�GHV�*HVHW]JHEHUV

'LH� (UPLWWOXQJ� GHV� HLJHQWOLFKHQ� *HGDQNHQV� GHV� *HVHW]JHEHUV� LVW� :LQG�
VFKHLG� ]XIROJH� HUIRUGHUOLFK�� ZHQQ� ]X� HUNHQQHQ� LVW�� ÄGD�� GHU� *HVHW]JHEHU� VLFK�
GLHVHQ�*HGDQNHQ�QLFKW� YROOVWlQGLJ� NODU� JHPDFKW� KDW�� GD�� HU� EHL� HLQHU�(UVFKHL�
QXQJVIRUP� GHV�*HGDQNHQV� VWHKHQ� JHEOLHEHQ� LVW�� ZHOFKH� GHVVHQ�ZDKUHQ�*HKDOW�
QLFKW� YROOVWlQGLJ� HQWVSULFKW³�61� ,Q� GLHVHP� )DOO� VWHKH� YRU� GHU� $XVOHJXQJ� LKUH�
ÄHGHOVWH� $XIJDEH³�� GHQ� ÄDXVJHGU�FNWH>Q@�:LOOHQ� >GHV�*HVHW]JHEHUV@� JHJHQ�EHU�
VHLQHQ�HLJHQWOLFKHQ�]XU�*HOWXQJ�]X�EULQJHQ³�62 

%HL� GHU� (QWK�OOXQJ� YRQ� HLJHQWOLFKHQ�*HGDQNHQ� GHV�*HVHW]JHEHUV� VHLHQ� MH�
GRFK� GHP� ,QWHUSUHWHQ� GLH� JOHLFKHQ� *UHQ]HQ� GHU� $XVOHJXQJ� ZLH� EHL� (UNHQQW�
QLV� GHV�6LQQV�GHV�*HVHW]HVWH[WHV�JHVHW]W�� ÄZLH� VLFKHU� VLH� >GLH�$XVOHJXQJ@� DXFK�
GHQ�HLJHQWOLFKHQ�*HGDQNHQ�GHV�*HVHW]JHEHUV�HUNHQQHQ�PDJ��VLH�GDUI�GHQVHOEHQ�
GRFK� GDV� 5HFKW� EHJU�QGHQG� QXU� XQWHU� GHU�9RUDXVVHW]XQJ� DQHUNHQQHQ�� GDVV� LQ�
GHU� YRQ� GHP� *HVHW]JHEHU� DEJHJHEHQHQ� (UNOlUXQJ�� ZHQQ� DXFK� NHLQ� YROOVWlQ�
GLJHU� $XVGUXFN� VHLQHV� HLJHQWOLFKHQ� *HGDQNHQV�� GRFK� MHGHQIDOOV� HLQ� $XVGUXFN�
�EHUKDXSW�JHIXQGHQ�ZHUGHQ�NDQQ³63��)ROJOLFK�JLOW�DXFK�KLHU�GLH�:RUWODXWJUHQ]H�
�LQ�GHP�REHQ�EHKDQGHOWHQ�6LQQH��XQG�GLH�5HVXOWDWH�GHU�$XVOHJXQJ�N|QQHQ�DXFK�
QXU� LQ� HLQHU� ÄTXDQWLWDWLYH>Q@� (LQVFKUlQNXQJ� RGHU�$XVGHKQXQJ� GHV�*HVHW]HV³64 
EHVWHKHQ�

'D�DXFK�GLH�0LWWHO��GLH�GHU�(UNHQQWQLV�GHU� HLJHQWOLFKHQ�*HGDQNHQ�GHV�*H�
VHW]JHEHUV�GLHQHQ�� LGHQWLVFK�VHLHQ�PLW�GLHMHQLJHQ��GLH�]XU�(UNHQQWQLV�GHV�6LQQV�
GHV� *HVHW]HVWH[WHV� YHUKHOIHQ�� VHL� GLH� =XRUGQXQJ� GHU� 7lWLJNHLW� GHV� ,QWHUSUHWHQ�
]X�HLQHP�YRQ�GLHVHQ�]ZHL�$XVOHJXQJVDUWHQ�RIW�VHKU�VFKZLHULJ�65

)�KUH� GLH� GHU� %HDQWZRUWXQJ� GHU� )UDJH� QDFK� GHP� HLJHQWOLFKHQ� *HGDQNHQ�
GHV� *HVHW]JHEHUV� GLHQOLFKH� 7lWLJNHLW� ]XU� DXVGHKQHQGHQ� $XVOHJXQJ�� VR� QHQQH�
PDQ� GLHVHV� $XVOHJXQJVHUJHEQLV� $QDORJLH� �JHQDXHU� ²� *HVHW]HVDQDORJLH��� 6LH�
VHL� HLQH� Ä$XVGHKQXQJ� GHV� *HVHW]HV� ZHJHQ� *OHLFKKHLW� GHV� *UXQGHV³66�� ZREHL�
GHU�*UXQG� QLFKWV� DQGHUHV�� DOV� GHU� HLJHQWOLFKH�:LOOH� GHV�*HVHW]JHEHUV� VHL�� 'D�
UDXV� ZLUG� HUVLFKWOLFK�� GDVV� :LQGVFKHLG� QRFK� NHLQH� 7UHQQXQJ� YRQ� $XVOHJXQJ�
XQG�$QDORJLH��GLH� LQ�KHXWLJHU�0HWKRGHQOHKUH�KlX¿J�YHUWUHWHQ�ZLUG��YRUQLPPW��
(U� EH]HLFKQHW� GLH� DXVGHKQHQGH� $XVOHJXQJ� DOV� $QDORJLH�� ZHQQ� GHU� HLJHQWOLFKH�
*HGDQNH�GHV�*HVHW]JHEHUV�XQG�QLFKW�QXU�GHU�HLJHQWOLFKH�6LQQ�VHLQHU�:RUWH�JH�
IXQGHQ�ZLUG�

$Q� GLHVHU� 6WHOOH� LVW� QRFK� GDUDXI� KLQ]XZHLVHQ�� GDVV�:LQGVFKHLG� DXVGU�FN�
OLFK�GDYRU�ZDUQW�� GDVV�PDQ� VHLQHQ�HLJHQHQ�*HGDQNHQ�XQWHU�GHP�$QVFKHLQ�GHU�

61� ,ELGHP��6�����
62� ,ELGHP��6�����
63� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
64� ,ELGHP��6�����
65� ,ELGHP��6�����
66� ,ELGHP��6�����
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$XVOHJXQJ� DOV� GHQ� JHVHW]JHEHULVFKHQ� SUlVHQWLHUW�� $XV� GLHVHP� *UXQG� lX�HUW�
HU� VLFK� QHJDWLY� �EHU� 9HUEUHLWXQJ� YRQ� 7RSRL� ZLH� ÄGLH� 1DWXU� GHU� 'LQJH³�� ÄGDV�
%HG�UIQLV� GHV� 9HUNHKUV³� XQG� ÄGDV� HQWVFKLHGHQ� 9HUQ�QIWLJH³�� GLH� VHLQHV� (U�
DFKWHQV� LQ� LKUHP� ,QKDOW� VR� VFKZDQNHQG� XQG� XQEHVWLPPW� VHLHQ�� GDVV� VLH� I�U�
UHGOLFKH�$XVOHJXQJ� NHLQH�+LOIH� OHLVWHQ� N|QQWHQ�67� (V� LVW� 7KHRGRU�.LSS� VFKZHU�
]X�ZLGHUVSUHFKHQ��ZHQQ�HU�GDULQ�HLQH�,QNRQVHTXHQ]�VLHKW�68�(LQHUVHLWV�EHWUDFK�
WHW�:LQGVFKHLG�GDV�GXUFK� -XULVWHQ� HU]HXJWH�*HZRKQKHLWVUHFKW� DOV�5HFKWVTXHOOH�
XQG�VFKUHLEW�LKP�VRJDU�GLH�.UDIW�GHU�$XIKHEXQJ�YRQ�JHVHW]OLFKHQ�5HFKWVVlW]HQ�
]X�69�DQGHUVHLWV�YHUZHKUW�HU�DEHU�GHQ�-XULVWHQ�GLH�%HQXW]XQJ�YRQ�MHJOLFKHQ�0LW�
WHOQ��GLH�]X�HLQHU�5HFKWVVFK|SIXQJ�I�KUHQ�N|QQWHQ�

,Q� GHP�.RQ]HSW� GHU� (UNHQQWQLV� GHV� HLJHQWOLFKHQ�*HGDQNHQV� GHV�*HVHW]JH�
EHUV�DOV�$XIJDEH�GHU�$XVOHJXQJ�VLHKW�/DUHQ]�HLQHQ�YRQ�:LQGVFKHLG�XQEHPHUNWHQ�
hEHUJDQJ�ÄDXV�GHP�%HUHLFK�GHU�HPSLULVFK�SV\FKRORJLVFKHQ�:LOOHQVIRUVFKXQJ�LQ�
GHQ�HLQHV�REMHNWLYHQ�6LQQYHUVHKHQV³�70�'DV� I�KUH�GD]X��GDVV�GHU�SV\FKRORJLVFKH�
:LOOHQVEHJUL൵� GXUFK� HLQHQ� QRUPDWLYHQ� :LOOHQVEHJUL൵� HUVHW]W� ZLUG�� ,Q� GHU� 7DW�
LVW�KLHU�GHU�HLJHQWOLFKH�:LOOH�GHV�*HVHW]JHEHUV�NHLQ� UHDOHU�:LOOH� LP�6LQQH�HLQHV�
SRVLWLYHQ� SV\FKRORJLVFKHQ� )DNWXPV�� GDV� LUJHQGZDQQ� LQ� GHU� =HLW� VWDWWJHIXQGHQ�
KDW� RGHU� QRFK� VWDWW¿QGHW�� (V� KDQGHOW� VLFK� XP� HLQHQ� K\SRWKHWLVFKHQ�:LOOHQ�� ]X�
ZHOFKHP�PDQ�JHODQJW��LQGHP�PDQ�GLH�)UDJH�VWHOOW��ÄZDV�GHUVHOEH�>GHU�*HVHW]JH�
EHU@� VHOEVW�DXVJHVSURFKHQ�KDEHQ�Z�UGH��ZHQQ�HU�DXI�GLH�3XQNWH��ZHOFKH�HU� VLFK�
]XP�%HZXVVWVHLQ�QLFKW�JHEUDFKW�KDW��DXIPHUNVDP�JHZRUGHQ�ZlUH³�71�'LHVHV�9HU�
IDKUHQ�EH]HLFKQHW�/DUHQ]�DOV�HLQH�SV\FKRORJLVFKH�6FKHLQDUJXPHQWDWLRQ��GD�QDFK�
HLQHP�YHUQ�QIWLJHQ�²�DOVR�QRUPDWLY�EHJUL൵HQHQ�²�:LOOHQ�JHVXFKW�ZLUG�72 'LH�
,QNRQVHTXHQ]��GLH�GDULQ�EHVWHKW��GDVV�PDQ�PDO�DXI�GHQ� UHDOHQ�XQG�PDO�DXI�GHQ�
YHUQ�QIWLJHQ� :LOOHQ� GHV� *HVHW]JHEHUV� DEVWHOOW�� OLHJW� DEHU� QXU� GDQQ� YRU�� ZHQQ�
PDQ� GHQ� 6DW]� YRQ� GHP� Ä+LQHLQGHQNHQ� LQ� GLH� 6HHOH� GHV� *HVHW]JHEHUV³73� ZLH�
/DUHQ]�Z|UWOLFK�XQG�QLFKW�DOV�HLQH�0HWDSKHU�YHUVWHKW�

���/�FNHQ�XQG�:LGHUVSU�FKH

'DV�3UREOHP�YRQ�/�FNHQ�XQG�:LGHUVSU�FKHQ�LP�5HFKWVJDQ]HQ�VHL�PLW�+LO�
IH�GHU�LQ�GLHVHP�*DQ]HQ�]X�HUNHQQHQGHQ�HLJHQWOLFKHQ�*HGDQNHQ�GHV�*HVHW]JH�
EHUV�]X� O|VHQ�74

67� ,ELGHP��6������)X�QRWH���
68� ,ELGHP��6����²����)X�QRWH���²�7H[W�YRQ�7KHRGRU�.LSS�
69� 6LHKH�REHQ�
70� .�� /D UHQ]��0HWKRGHQOHKUH«��6�����
71� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
72� .�� /D UHQ]��0HWKRGHQOHKUH«��6�����
73� 6LHKH�REHQ�
74� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
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'LH� $XVI�OOXQJ� YRQ� /�FNHQ� VHL� GLH� $XIJDEH� GHU� 5HFKWVDQDORJLH�� 6LH� EH�
VWHKH� LQ� GHU� hEHUWUDJXQJ� GHU� VLFK� LQ� VSH]L¿VFKHU� $UW� XQG�:HLVH� LP� 5HFKWV�
JDQ]HQ� GDUVWHOOHQGHQ�5HFKWVDX൵DVVXQJ� DXI� GDV� ÄHLQHU� UHFKWOLFKHQ�1RUPLHUXQJ�
EHG�UIWLJH�9HUKlOWQLV³�75� +LHU�ZLUG� HUVLFKWOLFK�� GDVV�:LQGVFKHLG� VFKRQ� YRU� GHU�
.RGL¿NDWLRQ� GHV� 3ULYDWUHFKWV� LQ� 'HXWVFKODQG� GDV� *DQ]H� DOOHU� 5HFKWVVlW]H� DOV�
HLQ� 6\VWHP�� GDV�PLQGHVWHQV� NRQ]HSWLRQHOO� YROOVWlQGLJ� XQG� O�FNHQORV� VHLQ� VROO��
EHWUDFKWHWH�� 1RUPHQ� GLHVHV� 6\VWHPV� Z�UGHQ� ÄHLQ>HQ@� REMHNWLYH>HQ@� 6LQQHV]X�
VDPPHQKDQJ³� ELOGHQ�� ÄDXV� GHP� GDV� IHKOHQGH� =ZLVFKHQJOLHG� GXUFK� 6FKOXVV�
IROJHUXQJHQ� ²� LQVEHVRQGHUH� GXUFK� $QDORJLHVFKO�VVH� ²� DEJHOHLWHW� ZHUGHQ�
NDQQ³76�� (V� IlOOW� DXI�� GDVV�:LQGVFKHLG� I�U� GLH�$QZHQGXQJ� GHU�5HFKWVDQDORJLH�
NHLQH� :RUWODXWJUHQ]H� DXIVWHOOW�� 'DV� HU|൵QHW� GHP� $XVOHJHU� EHVRQGHUH� Ä%HZH�
JXQJVIUHLKHLW³�� GLH� DOOHUGLQJV� GLH� )HVWVWHOOXQJ� HLQHU� /�FNH� LP� 5HFKWVJDQ]HQ�
YRUDXVVHW]W��'LH�/�FNH�ZLUG�QLFKW� DXVGU�FNOLFK�GH¿QLHUW�� VRQGHUQ� OHGLJOLFK� DOV�
HLQ� ÄGHU� UHFKWOLFKHQ� 1RUPLHUXQJ� EHG�UIWLJH� 9HUKlOWQLV³� LQGL]LHUW�� (V� VFKHLQW�
LP� 6LQQH�:LQGVFKHLGV� ]X� VHLQ�� GDVV� PDQ� GLH� Ä1RUPLHUXQJVEHG�UIWLJNHLW³� HU�
PLWWHOW�� LQGHP�PDQ� IUDJW�� RE� GHU�*HVHW]JHEHU� GDV�9HUKlOWQLV��ZHOFKHV� ÄHU� VLFK�
]XP�%HZX�WVHLQ� QLFKW� JHEUDFKW� KDW³�� QRUPLHUW� KDEHQ�Z�UGH��ZHQQ� HU� DXI� GLH�
VHV�9HUKlOWQLV�ÄDXIPHUNVDP�JHZRUGHQ�ZlUH³77�XQG�GLHVH�)UDJH�DQKDQG�GHV�VLFK�
DXV� GHP� 5HFKWVJDQ]HQ� HUJHEHQGHQ� HLJHQWOLFKHQ� *HGDQNHQ� GHV� *HVHW]JHEHUV�
EHDQWZRUWHW��+HXWH�Z�UGH�PDQ�GLHVHQ�9RUJDQJ� DOV�)HVWVWHOOXQJ� HLQHU� SODQZLG�
ULJHQ�/�FNH�EH]HLFKQHQ�

(LQH�(UJlQ]XQJ�YRQ�/�FNHQ�DXV�GHP�1DWXUUHFKW� OHKQW�:LQGVFKHLG�HLQGHX�
WLJ�DE��ZHLO�VHLQH�6lW]H�QLFKW�REMHNWLY�IHVWVWHOOEDU�XQG�QLFKWV�PHKU�DOV�VXEMHNWL�
YH�:DKUKHLWHQ�GHV�(LQ]HOQHQ�VHLHQ�78

+DW�GHU�,QWHUSUHW�PLW�HLQHP�:LGHUVSUXFK�]X�WXQ��HPS¿HKOW�LKP�:LQGVFKHLG�
]XHUVW� ]X� XQWHUVXFKHQ�� RE� ÄGHU� HLQH� 5HFKWVVDW]� PHKU� DOV� GHU� DQGHUH� GHQ� HL�
JHQWOLFKHQ�*HGDQNHQ� GHV�5HFKWVJDQ]HQ� HQWKlOW³79�� ,VW� GDV� QLFKW� GHU� )DOO�� GDQQ�
Z�UGHQ� VLH� VLFK� JHJHQVHLWLJ� DXIKHEHQ�XQG� HV� VHL� ]X� HQWVFKHLGHQ�� DOV� RE�NHLQHU�
YRQ�EHLGHQ�YRUKDQGHQ�ZlUH��

���(QWZLFNOXQJ�YRQ�%HJUL൵HQ

1DFK�:LQGVFKHLG� HUVFK|SIW� VLFK� GLH� -XULVSUXGHQ]� QLFKW� LQ� GHU� $XVOHJXQJ��
,KUH� ZHLWHUH� $XIJDEH� VHL� GLH� (QWZLFNOXQJ� GHU� LQ� *HVHW]HQ� HQWKDOWHQHQ� XQG�
GXUFK�$XVOHJXQJ�JHZRQQHQHQ�%HJUL൵H�� ,KUH�YROOH�(UIDVVXQJ�HUJHEH�ÄGDV�ZDK�

75� ,ELGHP��6�����
76� .�� /D UHQ]��0HWKRGHQOHKUH«��6�����
77� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
78� ,ELGHP��6����²���
79� ,ELGHP��6�����
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UH� 6\VWHP� GHU� 5HFKWH³�80� :LQGVFKHLG� VSULFKW� KLHU� YRP� .RQVWUXLHUHQ� GHU� I�U�
GLH� 3DQGHNWHQZLVVHQVFKDIW� FKDUDNWHULVWLVFKHQ� %HJUL൵VS\UDPLGHQ�81� GLH� GXUFK�
2൵HQOHJXQJ�GHU�LQQHUHQ�=XVDPPHQJHK|ULJNHLW�GHU�%HJUL൵H�]XU�(UNHQQWQLV�GHV�
HLJHQWOLFKHQ� *HGDQNHQV� GHV� *HVHW]JHEHUV� YHUKHOIHQ� VROOHQ�82� 'LHV� I|UGHUH� GLH�
6LFKHUKHLW� GHU�5HFKWVDQZHQGXQJ�� GHQQ� Ä>«@� GLH� (QWVFKHLGXQJ� LVW� GDV�5HVXOWDW�
HLQHU� 5HFKQXQJ�� EHL� ZHOFKHU� GLH� 5HFKWVEHJUL൵H� GLH� )DFWRUHQ� VLQG�� GLH� 5HFK�
QXQJ�PX�� QDW�UOLFK� HLQ� XP� VR� VLFKHUHV� )DFLW� HUJHEHQ�� MH� IHVWHU� GHU�:HUWK� GHU�
)DFWRUHQ� VWHKW³�83� ,Q� GLHVHP�6DW]� GU�FNW� VLFK� GDV�%HNHQQWQLV�:LQGVFKHLGV� ]XU�
%HJUL൵VMXULVSUXGHQ]� XQG� GHU� YRQ� LKU� JHWUDJHQHQ� 5HFKWVVLFKHUKHLW� VR� GHXWOLFK�
ZLH�ZRKO� LQ� NHLQHP�DQGHUHQ� DXV��(U� YHUOLHUW� GDEHL� DEHU� NHLQHVZHJV� GHQ�*ODX�
EHQ��GDVV�GLH�5HFKWVZLVVHQVFKDIW�GLH�$QVSU�FKH�GHU�DOV�GDV�,GHDO�ÄQDFK�GHVVHQ�
9HUZLUNOLFKXQJ�GDV�5HFKW�HLQHV�MHGHQ�9RONHV�]X�VWUHEHQ�KDW³�YHUVWDQGHQHQ�XQG�
VLFK� LP� NROOHNWLYHQ� 5HFKWVEHZXVVWVHLQ� XQG� 5HFKWVJHI�KO� GHV� 9RONHV� R൵HQED�
UHQGHQ�%LOOLJNHLW�EHIULHGLJHQ�NDQQ�84

,9��6FKOXVV

=XVDPPHQIDVVHQG�OlVVW�VLFK�IHVWVWHOOHQ��GDVV�GLH�YRQ�:LQGVFKHLG�YHUWUHWHQH�
$XVOHJXQJVOHKUH�GHP�$XVOHJHQGHQ�²�VRJDU�DXV�KHXWLJHU�6LFKW�²�HLQHQ�ZHLWHQ�
6SLHOUDXP� JHZlKUW�� $XI� NHLQHQ� )DOO� UHGX]LHUW� VLH� GLH� 5HFKWV¿QGXQJ� DXI� ÄGHQ�
ORJLVFKHQ�$NW�GHU�ULFKWLJHQ�6XEVXPWLRQ³�85�'HU�,QWHUSUHW�NDQQ�QDFK�:LQGVFKHLG�
]ZDU�QXU� LP�6LQQH�GHV�*HVHW]JHEHUV�KDQGHOQ86�� YHUI�JW� DEHU� ]XJOHLFK��EHU� HLQ�
VHKU� UHLFKHV� ,QVWUXPHQWDULXP��PLW�ZHOFKHP�HU� LQ� EHVWLPPWHQ�)lOOHQ�ZHLW� �EHU�
GLH�:RUWODXWJUHQ]H� KLQDXVJHKHQ� NDQQ� �5HFKWVDQDORJLH��� 6RPLW� KlOW� VLFK�:LQG�
VFKHLG�YRQ�hEHUVSLW]XQJHQ�GHV� UDGLNDOHQ�5HFKWVSRVLWLYLVPXV�IHUQ�

'DV�%LOG�YRQ�:LQGVFKHLG��GDV�VLFK�DXV�YRUOLHJHQGHU�$UEHLW�HUJLEW��HQWVSULFKW�
GHU�9RUVWHOOXQJ�YRP�+DXSWUHSUlVHQWDQWHQ�GHU�ÄEOXWOHHUHQ�%HJUL൵VMXULVSUXGHQ]³�
VLFKHUOLFK�QLFKW��$Q�YLHOHQ�6WHOOHQ�NRQQWHQ�ZLU� VHKHQ��GDVV�HU�GLH�-XULVSUXGHQ]�
GXUFKDXV� DOV�'LHQHULQ�GHV�/HEHQV� VDK�� ,Q� VHLQHU�ZLVVHQVFKDIWOLFKHQ�$UEHLW� ODJ�
HU�YLHO�:HUW�GDUDXI��GHU�5HFKWVGRJPDWLN�DQJHPHVVHQH�0LWWHO�]XU�%HIULHGLJXQJ�
YRQ�%LOOLJNHLW� XQG�*HUHFKWLJNHLW� EHUHLW]XVWHOOHQ��$XV� GLHVHP�*UXQG�NDQQ�PDQ�
GDV�WUDGLWLRQHOOH�%LOG�:LQGVFKHLGV��GDV�LKQ�DOV�9HUN|USHUXQJ�YRP�OHEHQVIHUQHQ�

80� ,ELGHP��6�����
81� .�� /D UHQ]��0HWKRGHQOHKUH«��6�����
82� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
83� ,ELGHP��6�����
84� %�� :LQGVFKHLG��'LH�$XIJDEHQ«��6������
85� �)�� :LDHFNHU�� 3ULYDWUHFKWVJHVFKLFKWH«��6������
86� %�� :LQGVFKHLG�� /HKUEXFK«��6�����
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)RUPDOLVPXV� GDUVWHOOHQ� ZLOO�� PLW� GHQVHOEHQ�:RUWHQ� NRPPHQWLHUHQ�� PLW� GHQHQ�
:LQGVFKHLG� HLQVW� GDV� 8UWHLO� GHV� 5HLFKVJHULFKWV�� GDV� VHLQH� EHU�KPWH� 9RUDXV� 
VHW]XQJVOHKUH�YHUZRUIHQ�KDW��NRPPHQWLHUW�KDW��Ä(V�NlPSIW�JHJHQ�HLQ�3KDQWRP��
HV�VFKOlJW�HLQHQ�)HLQG�QLHGHU��GHQ�HV�VHOEVW�HUIXQGHQ�KDW�³87

87� %�� :LQGVFKHLG�� 'LH� 9RUDXVVHW]XQJ�� $EJHGUXFNW� LQ�� %�� :LQGVFKHLG�� *HVDPPHOWH�
Reden«�� �$F3�����������6������൵����6������

.DPLO�.RUQ

3UDZR�L�MHJR�LQWHUSUHWDFMD�Z�UR]XPLHQLX�%HUQKDUGD�:LQGVFKHLGD

6áRZD� NOXF]RZH�� PHWRG\� LQWHUSUHWDFML�� MXU\VSUXGHQFMD� SRMĊFLRZD�� %HUQKDUG�:LQGVFKHLG�� SDQ�
GHNW\VW\ND��Z\NáDGQLD�SUDZQD��SR]\W\ZL]P�SUDZQLF]\

6WUHV]F]HQLH�� 7HPDWHP� QLQLHMV]HJR� DUW\NXáX� Vą� SRJOąG\� QLHPLHFNLHJR� SUDZQLND� %HUQKDUGD�
:LQGVFKHLGD� �����²������ QD� SUDZR� RUD]� MHJR� Z\NáDGQLĊ�� %HUQKDUG� :LQGVFKHLG� WUDG\F\MQLH�
XZDĪDQ\� MHVW�]D� MHGQHJR�]�F]RáRZ\FK�SU]HGVWDZLFLHOL�SDQGHNW\VW\NL�� MXU\VSUXGHQFML�SRMĊFLRZHM�
RUD]� SR]\W\ZL]PX� SUDZQLF]HJR��:� KLVWRULRJUD¿L� SUDZQLF]HM� GáXJL� F]DV� SDQRZDáD� L� F]ĊĞFLRZR�
QDGDO� SDQXMH� RSLQLD� R� QDGPLHUQ\P� IRUPDOL]PLH� L� QLHĪ\FLRZRĞFL� MHJR� QDXN��:� QRZV]\FK� SUD�
FDFK�SRJOąG\�WH�SRGGDZDQH�Vą�UHZL]ML�L�SU]HGVWDZLDQ\�MHVW�EDUG]LHM�]QLXDQVRZDQ\�REUD]�:LQG� 
VFKHLGD�MDNR�QDXNRZFD��NWyUHJR�WUXGQR�MHGQR]QDF]QLH�RSLVDü�]D�SRPRFą�SURVW\FK�IRUPXá��$QDOL]D� 
MHJR� SRJOąGyZ� QD� SUDZR� L� Z\NáDGQLĊ� GRNRQDQD�Z� QLQLHMV]\P� DUW\NXOH� SURZDG]L� GR�ZQLRVNX��
ĪH� WUDG\F\MQ\�REUD]�:LQGVFKHLGD� MDNR�SU]HGVWDZLFLHOD�ÄEH]NUZLVWHM� MXU\VSUXGHQFML�SRMĊFLRZHM´�
MHVW�QLHZáDĞFLZ\��=JRGQLH�]� MHJR�SRJOąGDPL�FHOHP�Z\NáDGQL� MHVW�RGNU\FLH� L�RGSRZLHGQLD� UHDOL�
]DFMD�ZROL�XVWDZRGDZF\�� MHGQDN�QLH�Z\NOXF]D�WR�XZ]JOĊGQLDQLD�Z�SHZQ\FK�V\WXDFMDFK�SRWU]HE�
REURWX� SUDZQHJR� RUD]�ZDUWRĞFL� WDNLFK� MDN� VáXV]QRĞü��*UDQLFH�Z\NáDGQL� SUDZD� Vą�Z� NRQFHSFML�
:LQGVFKHLGD�]DNUHĞORQH�GRĞü�V]HURNR��FKRü�MHGQRF]HĞQLH�VWDUD�VLĊ�RQ�XMąü�MH�WDN��E\�]DSRELHJDü�
GRZROQRĞFL�LQWHUSUHWDF\MQHM�RUD]�QLH�QDUDĪDü�SHZQRĞFL�SUDZD�QD�QDGPLHUQH�QLHEH]SLHF]HĔVWZR�

.DPLO�.RUQ

/DZ�DQG�,WV�,QWHUSUHWDWLRQ�DV�8QGHUVWRRG�E\�%HUQKDUG�:LQGVFKHLG

Keywords��PHWKRGV�RI�LQWHUSUHWDWLRQ��FRQFHSWXDO�MXULVSUXGHQFH��%HUQKDUG�:LQGVFKHLG��SDQGHF�
WLF�GRFWULQH��LQWHUSUHWDWLRQ�RI�ODZ��OHJDO�SRVLWLYLVP

6XPPDU\� � 7KH�VXEMHFW�RI�WKH�IROORZLQJ�DUWLFOH�LV�WKH�YLHZV�RI�*HUPDQ�MXULVW�%HUQKDUG�:LQGVF�
KHLG�RQ�ODZ�DQG�LWV�LQWHUSUHWDWLRQ��%HUQKDUG�:LQGVFKHLG�LV�WUDGLWLRQDOO\�UHJDUGHG�DV�D�SURPLQHQW�
UHSUHVHQWDWLYH�RI�SDQGHFWLVWV��FRQFHSWXDO�MXULVSUXGHQFH��DQG�OHJDO�SRVLWLYLVP��,Q�OHJDO�KLVWRULRJUD�
SK\�DQ�RSLQLRQ�DERXW�DQ�H[FHVVLYH�IRUPDOLVP�DQG�GHWDFKPHQW�IURP�UHDOLW\�LQ�KLV�VWXGLHV�ZDV�KHOG�
IRU�D�ORQJ�WLPH�DQG�LV�VWLOO�SDUWLDOO\�PDLQWDLQHG��,Q�PRVW�UHFHQW�VWXGLHV��KRZHYHU��WKDW�DVVHVVPHQW�
KDV�EHHQ�UHYLVHG��DQG�D�PRUH�GLYHUVL¿HG�SLFWXUH�RI�:LQGVFKHLG�KDV�HPHUJHG�RI�D�VFKRODU�ZKR�LV�
KDUG�WR�GH¿QH�E\�PHDQV�RI�VLPSOH�IRUPXODV��7KH�DQDO\VLV�RI�KLV�YLHZV�RQ�ODZ�DQG�LWV�LQWHUSUHWD�
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WLRQ�FRQGXFWHG�LQ�WKLV�DUWLFOH�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�WKH�WUDGLWLRQDO�SLFWXUH�RI�:LQGVFKHLG�DV�
D�UHSUHVHQWDWLYH�RI�ÄEORRGOHVV�FRQFHSWXDO�MXULVSUXGHQFH´�LV�LQFRUUHFW��$FFRUGLQJ�WR�:LQGVFKHLG��
WKH�DLP�RI�WKH�LQWHUSUHWDWLRQ�RI�ODZ�LV�WR�¿QG�RXW�WKH�OHJLVODWRU¶V�LQWHQWLRQ�DQG�UHDOL]H�LW�DFFRUG�
LQJO\��ZKLFK�KRZHYHU��GRHV�QRW�H[FOXGH�WDNLQJ�LQWR�FRQVLGHUDWLRQ�XQGHU�VRPH�FLUFXPVWDQFHV�WKH�
UHTXLUHPHQWV�RI� OHJDO� UHODWLRQV� DQG� WUDQVDFWLRQV�ZLWK�YDOXHV� VXFK� DV� ULJKWHRXVQHVV�� ,Q�:LQGVF�
KHLG¶V�FRQFHSW�� OLPLWV�RI�WKH�LQWHUSUHWDWLRQ�RI�ODZ�DUH�GUDZQ�TXLWH�EURDGO\��DOWKRXJK�KH�VLPXOWD�
QHRXVO\�DWWHPSWV�WR�VSHFLI\�WKHP�FOHDUO\�HQRXJK�WR�SUHYHQW�IUHHGRP�RI�LQWHUSUHWDWLRQ�DQG�QRW�WR�
MHRSDUGL]H�WKH�FHUWDLQW\�RI�ODZ��


